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“The purpose of this Act is to extend the present laws of Canada to 
provide a right of access to information in records under the control of 
a government institution in accordance with the principles that 
government information should be available to the public, that 
necessary exemptions to the right of access should be limited and 
specific and that decisions on the disclosure of government information 
should be reviewed independently of government.” 
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MANDATE 


The Information Commissioner is an ombudsman appointed by Parliament to 
investigate complaints that the government has denied rights under the Access to 
Information Act-Canada’s freedom of information legislation. 


The Act came into force in 1983 and gave Canadians the broad legal right to 
information recorded in any form and controlled by most federal government 
institutions. 


The Act provides government institutions with 30 days to respond to access 
requests. Extended time may be claimed if there are many records to examine, 
other government agencies to be consulted, or third parties to be notified. The 
requester must be notified of these extensions within the initial timeframe. 


Of course, access rights are not absolute. They are subject to specific and limited 
exemptions, balancing freedom of information against individual privacy, 
commercial confidentiality, national security, and the frank communications 
needed for effective policy-making. 


Such exemptions permit government agencies to withhold material, often 
prompting disputes between applicants and departments. Dissatisfied 
applicants may turn to the Information Commissioner who investigates 
applicants’ complaints that: 


e they have been denied requested information; 
e they have been asked to pay too much for requested information; 


e the department's extension of more than 30 days to provide information 
is unreasonable; 


e the material was not in the official language of choice or the time for translation 
was unreasonable; 


¢ they have a problem with the Info Source guide or periodic bulletins which are 
issued to help the public use the Act; 


¢ they have run into any other problem using the Act. 


The commissioner has strong investigative powers. These are real incentives to 
government institutions to adhere to the Act and respect applicants’ rights. 


Since he is an ombudsman, the commissioner may not order a complaint resolved 
in a particular way. Thus, he relies on persuasion to solve disputes, asking for a 
Federal Court review only if he believes an individual has been improperly 
denied access and a negotiated solution has proved impossible. 
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CHAPTER I 
A Political Roller Coaster Ride 


A Liberal minority government, a winter general election, a Conservative 
minority government, the interim and final reports of the Gomery Commission — 
for the country, the past year in politics was a thrilling ride! So, too, was it for the 
Access to Information Act. Every politician in search of high ground or a defensive 
position on matters of scandal or accountability had something to say about our 
right to know. 


Yet, a front seat on a political roller coaster ride can be as dangerous as it is 
thrilling. This report recounts how the Access to Information Act and its 
Information Commissioner were affected by the past year’s political events. 


Low Points 


A particularly troubling low point was the former Liberal government's refusal 
to accept the expressed will of Parliament (and its own promise) to introduce a 
bill to amend and strengthen the Access to Information Act. Instead, the former 
government pushed legislative proposals (such as the so-called whistleblower 
protection law) that derogated from the right to know, and took specific 
decisions to deprive the Information Commissioner of sufficient funds to 
perform his watchdog function. 


Equally concerning were the actions taken by the former Liberal administration 
at the end of the Information Commissioner’s seven-year term (the term expired 
on June 30, 2005). Prior to the end of the Information Commissioner’s term, 
Parliament voted by overwhelming majority — including the Liberal 
government's front benches — to extend the Information Commissioner’s term 
by one year. Subsection 54(3) of the Access to Information Act permits such a 
course of action. It provides: 


“The Information Commissioner, on the expiration of a first or any subsequent 
term of office, is eligible to be re-appointed for a further term not exceeding 
seven years.” 


The former Liberal government rejected the expressed will of the House of 
Commons in two disturbing ways. First, the former government announced 
that the commissioner’s term would be extended for only three months; second, 
it effected the extension of term pursuant to subsection 54(4) of the Access to 
Information Act, rather than pursuant to subsection 54(3), quoted above. 


Subsection 54(4) of the Act states: 


“In the event of the absence or incapacity of the Information Commissioner, or 
if the office of Information Commissioner is vacant, the Governor in Council 
may appoint another qualified person to hold office instead of the 
Commissioner for a term not exceeding six months, and that person shall, 
while holding that office, have all of the powers, duties and functions of the 
Information Commissioner under this or any other Act of Parliament and be 
paid such salary or other remuneration and expenses as may be fixed by the 
Governor in Council.” 


The clear words of subsection 54(4) indicate that this provision is not intended 
for dealing with the renewal, extension, or re-appointment of a sitting 
information commissioner. The section specifically refers to “absence or 
incapacity of the Information Commissioner or if the office of the Information 
Commissioner is vacant”. None of these conditions existed when the former 
Liberal administration invoked subsection 54(4) to extend the Information 
Commissioner’s term by three months. The section also uses the phrase: 

“... may appoint another qualified person to hold office instead of the 
commissioner... .”. The former Liberal government used this provision to 
extend the sitting commissioner’s term; it did not appoint another person in the 
commissioner’s stead. 


Why would a government take this course? What is the practical distinction 
between extending the term of a sitting information commissioner pursuant to 
subsection 54(3) and doing so pursuant to subsection 54(4)? 


The distinction is significant, and it is this: a re-appointment pursuant to 
subsection 54(3) preserves the independence of the commissioner. It preserves 
his or her protection against dismissal by the government (the Act requires 
approval of the House and Senate for dismissal) and it preserves the salary 
protection which the Act gives to commissioners (commissioners must be paid 
a salary equal to the salary of a judge of the Federal Court). On the other hand, 
a person appointed pursuant to subsection 54(4) has no statutory protection 
against summary dismissal by the government and the government retains sole 
discretion to set the appointee’s level of remuneration. 


In other words, a person re-appointed pursuant to subsection 54(3) is the 
Information Commissioner of Canada and a true Officer of Parliament, whereas a 
person appointed pursuant to subsection 54(4) is an “at pleasure” appointee of the 
government-of-the-day charged with carrying out the commissioner’s functions. 


The former Liberal administration adopted the same troubling approach a 
second time when it extended the commissioner’s term for a further six months 
to March 31, 2006. For nine months, thus, Canadians have not had the benefit of 
an information commissioner who is, in law, independent of government. 


Effective April 1, 2006, the Conservative government also invoked subsection 
54(4) of the Act to extend the commissioner’s term by six months. Given the 
flawed approach taken by the previous Liberal administration, the Conservative 
government had little choice but to repeat the error until Parliament returns and 
an information commissioner can be appointed with full independence of 
government and genuine Officer of Parliament status. 


In the process of reforming the Access to Information Act, care must be taken by 
Parliament to remove from future governments the opportunity to interfere with 
the Information Commissioner’s independence in end-of-term situations. 


High Points 


The positive highlight of the year was the election promise by now Prime 
Minister Harper to make it one of his very first orders of business to introduce 
the “Open Government Act”. This Act - a package of comprehensive 
amendments to strengthen the Access to Information Act —- was drafted by the 
Office of the Information Commissioner at the request of the pre-election 
Standing Committee on Access to Information, Privacy and Ethics. It received 
the approbation of the Standing Committee in one of its final acts before the 
election. Many of the proposals contained in the proposed Open Government Act 
were also endorsed by Justice Gomery in his second report. 


At the end of this reporting year, Parliament had not resumed and so, at this 
writing, there are many unknowns, including whether or not the new 
government will get “cold feet”, and how the other parties will react to the 
proposed Open Government Act in a minority government situation. Information 
commissioners, through bitter experience, have a profound appreciation for the 
ability of governments to disappoint when it comes to making good on 
promises to beef-up access rights. Even new governments, history has shown, 
quickly lose the courage and determination to give Canadians stronger access to 
information rights. Nevertheless, in the 23 years since the Access to Information 
Act came into force, this is the closest we have ever come to comprehensive 
reform and strengthening of this law. 


Reform Required 


The need for reform is pressing. Year after year, by commissioner after 
commissioner, Parliament is told that many public officials — both elected and 
non-elected — just don’t get it! They don’t get the basic notion that, in passing 
the Access to Information Act in 1983, Parliament wanted a shift of power away 
from ministers and bureaucrats to citizens. Parliament wanted members of the 
public to have the positive legal right to get the facts, not the “spin”; to get the 
source records, not the managed message; to get whatever records they wanted, 
not just what public officials felt they should know. 


Ministers and bureaucrats, regrettably, didn’t get the memo on this one! Still, 
after almost 23 years of living with the Access to Information Act, the name of the 
game, all too often, is how to resist transparency and engage in damage control 
by ignoring response deadlines, blacking-out the embarrassing bits, conducting 
business orally, excluding records and institutions from the coverage of the 
Access to Information Act, and keeping the system’s watchdog overworked and 
under-funded. 


No; of course not — it is not all bad news. There has been progress. But the clear 
lesson of these past years is that governments continue to distrust and resist the 
Access to Information Act and the oversight of the Information Commissioner. 
Even in its very early days, the new government has already launched a court 
action against the Information Commissioner, challenging powers that the 
Information Commissioner has exercised for many years, and which even the 
litigious Chrétien administration did not challenge. 


Vigilance, by users, the media, academics, the judiciary, information 
commissioners, and Members of Parliament, must be maintained against the 
very real pressures from governments to take back from citizens the power to 
control what, and when, information will be disclosed. 


Each and every one of the fine initiatives to improve government accountability 
that were put forward by Justice Gomery, by the parties during the election, and 
by the Liberal government in response to the sponsorship scandal, require the 
nourishment of unfiltered knowledge about what goes on in government, if they 
are to be truly effective. There can be no true accountability, or true disincentive 
for corruption and maladministration, without the bright light of transparency. 
That was the motivation for the changes the Information Commissioner 
published this year in the form of the Open Government Act. 


At the heart of the suggested changes is a mandatory requirement to create 
records, backed up by penalties for non-compliance. Once adopted, one of the 
top priorities of the public service — if not the government — will be to establish 


record-creation and record-retention protocols for every business line and 
activity of government — from staffing and classification, to pay and benefits, to 
contracting, to grants and contributions, to investigations and audits, to policy 
development and advice-giving, and to managerial activities. Why will all this 
be a priority? Because accepted record-creation and record-retention standards 
for all business lines will be a prudent defence against accusations of failure to 
comply with this new duty to create records. 


Justice Gomery also saw this critical link between records management and 
good accountable governance. This is what Justice Gomery had to say: 


“The Commission concurs with the Information Commissioner that there 
should be mandatory record-keeping in government, and that the obligation 
to create a “paper trail” should be something more than a matter of policy. It 
should be an explicit part of the law of Canada.” 


“Accordingly, the Commission agrees that the Access to Information Act should 
be amended to include an obligation on the part of every officer and 
employee of a government institution to create records that document 
decisions and recommendations, and that it should be an offence to fail to 
create those records. Going further, the Commission believes that there 
should also be free-standing record-keeping legislation which would require 
public servants and persons acting on behalf of the Government to collect, 
create, receive and capture information in a way that documents decisions 
and decision-making processes leading to the disbursement of public funds. 
This would make it possible to reconstruct the evolution of spending policies 
and programs, support the continuity of government and its decision-making, 
and allow for independent audit and review. Such record-keeping legislation 
should state clearly that deliberate destruction of documentation and failure 
to comply with record-keeping obligations are grounds for dismissal.” 


“The reason for the creation of legal obligations to maintain and not to 
destroy government records, in addition to similar rules in the access to 
information regime, is that the rationale for mandatory record-keeping does 
more than facilitate public access to information: it ensures good government 
and accountability, a requirement consistent with the theme of the 
Commission’s overall recommendations.” 


[Gomery Report #2 at pp. 180-181] 


Indeed, the legal requirement to create records is a vitally important first step — 
but only a first step. The entire life cycle of recorded information held by 
government requires regulation. The good guidance given in the government's 
policy on management of government information (MGI Policy) has not been 


implemented in practice to an acceptable extent. Now is the time for a 
comprehensive information management act that will enshrine accountabilities 
for monitoring and enforcement — accountabilities which are, at present, 


highly confusing. 


At present, the only statute that specifically mandates a minister to pay attention 
to how the government's information is managed is the Access to Information Act. 
Section 70 of the Act contains this provision: 


Section 70(1) “... the designated Minister (President of the Treasury Board) shall 


(a) cause to be kept under review the manner in which records under the 
control of government institutions are maintained and managed to ensure 
compliance with the provisions of this Act and the regulations relating to 
access to records.” 


This is the statutory basis for the MGI policy, yet no President of the Treasury 
Board, in the 23 years since the Act’s passage, has ever caused a single study to 
be made into the effect on access rights of information management practices. 
Yes, there have been efficiency studies, and e-government studies, and 
procurement initiatives and standards, and all the other good and important 
initiatives undertaken over the years by the Chief Information Officer Branch 
of the Treasury Board Secretariat — but virtually no attention paid to the 
statutory mandate. 


The Office of the Information Commissioner intends to devote some considerable 
attention to monitoring how the Treasury Board Secretariat (TBS) is fulfilling its 
statutory obligations under the Access to Information Act, and this is, perhaps, the 
most important of those obligations. The other obligation placed on TBS by law is 
to ensure that all government institutions capture and report annually statistics on 
how the Access to Information Act is being administered. For almost 23 years, TBS 
has been content to capture only basic descriptive information, such as numbers of 
requests, categories of requesters, exemptions invoked, and so forth. Statistics that 
reveal performance deficits or successes are not captured. For example, 
government institutions are not required to publish the percentage of requests 
received that are answered late — a highly reliable predictor of the state of health of 
access administration in any institution. If the proposed Open Government Act is 
adopted, some gathering of basic performance data would be mandatory. 


The proposed new Open Government Act, which the Information Commissioner 
presented to the Standing Committee on Access to Information, Privacy and 
Ethics in October of 2005, contains the following features: 


1. All exemptions should contain an injury test and be discretionary. As well, 
all exemptions should be subject to a public interest override. In this way, 
Parliament would send the clear message that this is an openness law not a 
secrecy code, and that the default position is disclosure. 


2. Public officials should be required to document their decisions, actions, 
considerations, and deliberations. This law, this right of access, means 
nothing if public officials don’t keep appropriate records and conduct 
governance in an oral culture. 


3. The last vestiges of unreviewable government secrecy — i.e. cabinet 
confidences — should be brought within the coverage of the law and the 
review jurisdiction of the commissioner. Cabinet confidentiality risks being 
broadly, and too self-servingly, applied by governments when it is free from 
independent oversight. 


4. The coverage of the access law must be made comprehensive to all the 
mechanisms of government through which public funds are spent or public 
functions discharged. Of course, this would include all Crown Corporations, 
Foundations, and Agents of Parliament, as well as ministers’ offices and the 
Prime Minister’s Office. The right to know is at profound risk when 
governments have the discretion to decide which entities, and hence which 
records, will be subject to the right of access and which will not. The very 
purpose of the Access to Information Act was to remove the caprice from 
decisions about disclosure of government records; now is the time to remove 
the caprice from decisions about which entities will be subject to the Act. 


5. Connected with this notion, that the coverage of the Act should be 
comprehensive, is the notion that the Act should be a complete code setting 
out the openness/secrecy balance. No longer should secrecy provisions in 
other statutes be permitted to be mandatory, in perpetuity, without meeting 
any of the tests of secrecy in the Act’s substantive exemptions. Section 24 of 
the Access to Information Act, which sets out this open-ended, mandatory, class 
exemption, should be abolished. 


Recurring Themes: Delays 


As mentioned earlier, a good indicator of the overall effectiveness of the access 
to information process in government is the percentage of access requests made 
to government that are answered within the statutory deadlines. Regrettably, 
the government does not gather and report this key statistic. Consequently, it is 
only possible to offer here an impression based on the number of delay 
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complaints received as compared with previous years, and on the results of the 
commissioner’s report card reviews of selected government institutions. 


On that basis, it appears that the problem of delay remains a significant concern. 
This year, a higher percentage of complaints were delay complaints than was 
the case last year. Three of the institutions newly reviewed this year 
(Immigration and Refugee Board, Public Safety and Emergency Preparedness 
Canada, Royal Canadian Mounted Police) received failing grades, indicating an 
unacceptably high percentage of late responses to access requests. Five 
institutions that received a failing grade last year again received “Fs” this year. 
More will be said about delays in the “Report Card” section. Suffice to say that 
the Information Commissioner will require the assistance of the Standing 
Committee on Access to Information, Privacy and Ethics, as well as the 
assistance of the President of the Treasury Board, if the persistent problem of 
delay is to be solved once and for all. 


The Standing Committee made an important contribution last year to solving 
the problem of delay, when it called officials from the departments that had 
received failing grades on their report cards to explain themselves. This 
determination by the committee to publicly expose the problem served to focus 
the minds of senior officials on taking response times seriously. 


The President of Treasury Board, too, has an important role to play in (1) 
ensuring that ATI functions in departments are properly resourced; (2) issuing 
best practices and offering consulting services to problem institutions; (3) 
maintaining and managing a “flying squad” of ATI professionals to respond to 
request surges in the system; (4) professionalizing ATI workers and ending 
expensive and inappropriate reliance upon contract workers; (5) collecting the 
statistics necessary to allow TBS (and the public) to identify problem areas as 
soon as possible; (6) enforcing good records management throughout 
government; (7) increasing pro-active disclosures of government information; 
and (8) educating managers and exempt staffers as to their ATI obligations. 


Under the Liberal administration, the Presidents of the Treasury Board gave no 
meaningful priority to their obligations as designated minister responsible for 
the administration, across government, of the Access to Information Act. This 
statutory function of the President of Treasury Board must be given a greater 
priority and importance within TBS. The TBS’ ATI responsibility centre 

has an obligation to become a conscience for openness within government 

as a whole. It has, all too often, been in the service of the governments’ 
communications effort to explain away, and minimize, failures of compliance 
with the Access to Information Act throughout the system. 


Technology, too, continues to offer promise to help solve the problem of delay. 


In the late 1990s, the Information Commissioner’s “Report Cards on Compliance 
with Response Deadlines under the Access to Information Act” recommended that 
institutions make use of the latest technologies to assist them in meeting their 
response time obligations under the Act. 


One product in particular, ATIPimage, which was originally part of a package 
entitled ATIPsuite, was recommended for its potential in easing the work 
associated with processing records. At that time, the company which offered 
this product was known as MPR & Associates, and its pamphlet had the 
following to say about it: 


“ATIPimage uses document imaging technology to achieve a paperless ATIP 
case review process that lets you and your staff focus on actual case 
management rather than clerical tasks. Electronically sever text, attach notes, 
apply and track sections of the Act, disclose documents and more with a click 
of the mouse. You can paginate and print out consultation and release 
packages automatically. Search and retrieve one specific document within 
thousands of pages instantly. A duplicity-checking feature ensures duplicate 
or similar documents are processed exactly the same way.” 


The vast majority of institutions now use technology — inclusive of imaging 
technologies — to assist them with the administrative work associated with the 
Access to Information Act. ATIPimage has undergone various upgrades, and is 
now known as AccessPro Redaction Imaging, which forms part of PrivaSoft’s 
Access Pro Suite. The software now has one additional timesaving feature: it 
allows electronic documents to be saved directly into the system. 


Have imaging technologies helped to alleviate response times? The short 
answer is “no.” Although these imaging technologies offer processing 
advantages, the clerical work associated with getting the information into the 
system can be extremely time-consuming. Of course, the length of time that it 
consumes is dependent on the volume of records involved, the volume of 
requests being processed within the institution, the number of scanners 
available, and the number of support staff available to assist with the work. 


The preliminary clerical work includes preparation, scanning, and indexing. 
Preparation involves the removal of staples, clips, and/or pegs. If records are in 
rough condition, or of unusual size, they may need to be photocopied. Scanning 
can be a long process, particularly if the records sit in long queues waiting to be 
scanned. Indexing includes the manual data entry of myriad identifying 
information, such as the identification of document type (memo, letter...), date, 
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“to” and “from”, et cetera. Finally, either before or after the records are in 
electronic form, the records are triaged, meaning the records are reviewed for 
relevancy and duplicates are removed. If the preliminary processes add more 
than one week to the processing timelines, they effectively diminish or cancel 
out the benefits of electronic review processes. 


Manual indexing is a major stumbling block in fully exploiting technology to 
reduce response times. Unfortunately, the problems associated with manual 
indexing are not easily resolved by institutions. Few institutions are in a 
position to hire a large contingent of clerical staff to do this tedious work. Yet, 
too often, this work is being performed by ATIP analysts or contractors, on a 
time-permitting basis. It takes away valuable time from their most significant 
work: reviewing and preparing records for release. 


Imaging technologies can yet be improved to solve some of these remaining 
problems. We urge more work on developing improved text recognition 
capabilities. Indexing should become a seamless process, performed by the 
software, whereby key elements of records are recognized and captured as the 
records are scanned into the system. 


Recurring Themes: 
Merger of the Offices of the Information and 
Privacy Commissioners 


From time to time, since the early 1990s when the Mulroney government 
announced its intention to merge the offices of the Information and Privacy 
Commissioners under a single commissioner (an initiative which was not 
abandoned), the pros and cons of such an initiative have been debated. The 
debate commenced anew in this reporting year when the former Liberal 
government announced, in June of 2005, that it would appoint an eminent 
person to inquire into, and make recommendations concerning, the merits of 
merging the Information and Privacy Commissioners’ offices. 


The person so appointed, former Supreme Court Justice the Honourable 
Gérard La Forest, conducted his review between July 22, 2005 (the date of his 
appointment) and November 15, 2005 (the date of his report to the Minister of 
Justice). Dr. La Forest was assisted by Professor Steven Penny of the Faculty of 
Law, University of New Brunswick. While the short term given Dr. La Forest 
did not permit him to hold public hearings, he consulted broadly with relevant 
stakeholders and experts. All of those who dealt with him, including this 
commissioner, were impressed by his thoughtfulness, convinced of his 


independence of mind, struck by his intellectual honesty, and inspired by his 
personal integrity. 


Dr. La Forest made the following recommendations: 


¢ “There should not be either a full merger of the offices of the Information 
Commissioner and the Privacy Commissioner or an appointment of one 
commissioner to both offices. These changes would likely have a detrimental 
impact on the policy aims of the Access to Information Act, the Privacy Act, and 
PIPEDA. 


e If the Government and Parliament decide to proceed with a merger or cross- 
appointment, implementation should be delayed for a considerable period of 
time. The transition should take place gradually, and only after the challenges 
facing the current access and privacy regimes have been thoroughly studied 
and addressed. 


¢ Caution should be exercised in proceeding with any attempt to share the 
corporate services personnel of the offices of the Information and Privacy 
Commissioners. Care must be taken to establish mechanisms ensuring 
adequate accountability and control. 


¢ Government must do much more to foster a “culture of compliance” with 
access and privacy obligations. With respect to access, it should: 


¢ make it clear to officials that access should be provided unless there is a 
clear and compelling reason not to do so; 

° develop better information management systems; 

® ensure adequate training for access officials; 

® create proactive dissemination policies; and 

e provide adequate incentives for compliance. 


With respect to privacy, it should: 


® pay greater attention to the implications of programs involving the sharing, 
matching, and outsourcing of personal information; 

® ensure adequate training for privacy officials; and 

e develop comprehensive privacy management frameworks. 


¢ The Access to Information Act and the Privacy Act should be amended to 
specifically empower the commissioners to comment on government 
programs affecting their spheres of jurisdiction. Ideally, there should be a 
corresponding duty imposed on government to solicit the views of the 
commissioners on such programs at the earliest possible stage. 
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¢ The Access to Information Act and the Privacy Act should be amended to 
recognize the role of the commissioners in educating the public and 
conducting research relevant to their mandates. 


¢ The option of granting order making powers to the Information and Privacy 
Commissioners should be studied in further depth. 


¢ The Access to Information Act and the Privacy Act should be amended to 
specifically empower the commissioners to engage in mediation and 
conciliation.” 


[La Forest Report, pp. 55-56] 


It is a tribute to Dr. La Forest’s courage that more than fifty percent of his 
recommendations are reminders to the government that appointed him that 
there are a number of access to information and privacy issues having more 
importance for Canadians than the pros and cons of the merger of the 
commissioners’ offices. The following extract from the report identifies the 
central challenge for the Access to Information Act: 


“There is undoubtedly a need for certain kinds of government information to 
remain confidential. This need is reflected in the many exemptions to access 
set out in the Access to Information Act. The Act itself proclaims, however, that 
as a general rule ‘government information should be available to the public’, 
and the ‘necessary exceptions to the right of access should be limited and 
specific’. If this legal principle is to have its full effect, however, the 
bureaucracy must experience a profound cultural shift.” 


[La Forest Report, p. 46] 


There is a welcome consensus as to how to encourage this “cultural shift”, 
among the La Forest recommendations, the Gomery recommendations, the 
Information Commissioner’s recommendations, and the promises for access to 
information reform contained in the Conservative Party election platform. 


Following publication of Dr. La Forest's endorsement of two separate offices, the 
Privacy Commissioner and the Information Commissioner made a joint request 
to the Clerk of the Privy Council that their two offices be separately listed in 
Schedule 1.1 of the Financial Administration Act. This separate listing would give 
legal recognition to the separate status of the two offices — a result which has 
also been recommended by the Auditor General in order to ensure that the two 
offices could have separate general ledgers. According to the Auditor General, 
separate general ledgers would improve the accountability of the 

two offices. As of this writing, there has been no response from the Privy 
Council Office. 


Recurring Issues: 
Funding the Commissioner’s Office 


During this reporting year, two committees of the House (Standing Committee on 
Public Accounts and Standing Committee on Access to Information, Privacy and 
Ethics) and one Senate Committee (Standing Committee on National Finance) 
recommended that a new system for funding Officers of Parliament be adopted. 
In particular, they recommended that Parliament play a greater role in assessing 
the resource needs of its five independent officers (Information Commissioner, 
Privacy Commissioner, Auditor General, Commissioner of Official Languages, and 
Chief Electoral Officer). These three committees concluded that the then existing 
system, under which government ministers (Treasury Board) decide on the level 
of resources that will be given to Officers of Parliament, constituted a threat to the 
independence and effectiveness of Officers who have oversight functions vis-a-vis 
government ministers and institutions. 


The former Liberal government agreed to participate in a pilot project for two 
fiscal years (2006-07 and 2007-08). The pilot involved the creation of an ad hoc 
committee of representatives from all parties represented in the House of 
Commons. The committee — called the House of Commons Panel on the 
Funding of Officers of Parliament — is chaired by the Speaker of the House. 


The “mandate” of the House of Commons Panel is to consider resource requests 
from Officers of Parliament, taking into account the views of Treasury Board 
Secretariat officials and experts, if necessary, and to make recommendations as 
to the level and mix of resources which Treasury Board ministers should 
provide. The former government agreed that, for the period of the pilot project, 
it would — barring financial crisis — follow the panel’s recommendations. 


The panel met in November of 2005 to consider requests for additional resources 
submitted, separately, by the Information Commissioner and the Privacy 
Commissioner. In the case of the Information Commissioner, the panel 
recommended increases of $2,814,006 for FY 2006-07, $2,262,028 for FY 2007-08, 
$2,262,028 for FY 2008-09, and $1,505,286 for 2009-10 and future years. The full text 
of the panel’s recommendations is available on our website at www.infocom.gc.ca. 


On January 19, 2006, Treasury Board ministers accepted the panel’s 
recommendation. Regrettably, Treasury Board ministers at that January 19th 
meeting, just prior to the election, reneged on an understanding between the 
OIC and TBS that there would be some additional funding for 2005-06 (by way 
of supplementary estimates or Vote 5 transfers). The expected additional 
funding would be consistent with the terms recommended for funding by the 
panel, and would allow the Information Commissioner to jumpstart the 
initiatives approved by the panel. To learn, just two months before the end of 
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the fiscal year, that some $450,000 of expected funding would not be 
forthcoming, imposed an enormous challenge for the Information 
Commissioner’s office. Many ongoing activities, such as the completion of 
report card reviews, proceeding with systemic investigations, staffing vacant 
positions, purchasing basic supplies, investigator training, servicing information 
technology and working tools, translating reports and speeches, investigation- 
related travel, had to be terminated. The office’s ability to meet backlog 
reduction and turnaround time targets was significantly compromised. 


On the bright side, the former government's punitive decision with respect to 
the 2005-06 budget — a period not covered by the House of Commons Panel 
pilot project — shows how vitally important the panel’s role will be in future. 


In the longer term, it is to be hoped that the informal ad hoc House of Commons 
Panel will become a formalized joint committee of the House and Senate. That 
would be more appropriate for Officers who report to both Houses of 
Parliament. As well, it is to be hoped that the panel will reconsider its decision 
to conduct its budget reviews behind closed doors. All Officers of Parliament 
agree that, except in exceptional circumstances, their independence and 
accountability is best served by having the Parliamentary review process 
conducted in public. 


It is especially important to note that the funding panel recognized, from the 
outset, that the government has a vital role to play in helping to reduce the 
Information Commissioner’s workload. The panel recognized that the number 
of complaints to the Information Commissioner can best be reduced at the front 
end by better service to access requesters. 


To that end, the panel made special note of a commitment by Treasury Board 
Secretariat officials to submit a report to the panel in the Fall of 2007 on the 
measures it has taken with government institutions and the Information 
Commissioner’s office to ensure compliance across government with the Access to 
Information Act. This reporting commitment by the Treasury Board Secretariat may 
be a long-overdue signal that the Secretariat intends to give greater priority to its 
leadership role in making the Access to Information Act work at the front lines. 


Recurring Themes: 
Professionalizing Access to Information Officers 


For many years, there has been a recognition that those who administer access 
to information and privacy rights constitute a new profession — a profession 
having specialized knowledge, specific ethical obligations, and direct impact on 
the rights of Canadians. 


In recognition of this reality, this year, the Canadian Access and Privacy 
Association (CAPA), primarily composed of federal government access to 
information and privacy employees, and the Canadian Association of 
Professional Access and Privacy Administrators (CAPAPA), primarily composed 
of provincial and municipal access to information and privacy employees, 
announced the establishment of a joint committee to develop canadian 
professional standards — and associated training, education, ethical 
requirements, and certification - for “information rights” professionals. Both 
the federal Privacy Commissioner and the Information Commissioner have 
endorsed this initiative and have agreed to be represented on the committee. 


Professionalizing the administrators of information rights, whether those rights 
are administered in government institutions or in private sector firms, will yield 
better informed, more consistent, and more principled implementation and 
delivery of information rights programs. 


The government of Canada is urged to support the professionalizing of its ATIP 
administrators and to reflect such support in ATIP officer job descriptions, 
hiring practices, and training plans. 
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CHAPTER I 


Delays in the System — Report Cards 


A: Report Cards: Part I 


For several years, a number of institutions were subject to review because of 
evidence of chronic difficulty in meeting response deadlines. In his 1996-97 annual 
report to Parliament, the former information commissioner reported that delays in 


responding to access requests had reached crisis proportions. 


In 1998, at the beginning of this Information Commissioner’s term, the "report 
card" system was commenced. Selected departments were graded on the basis of 
the percentage of the access requests received that were not answered within the 
statutory deadlines of the Access to Information Act. Under the Act, late answers are 
deemed to be refusals. Initially, the report cards were tabled in Parliament as 


specials reports; since 2000-01, they have been included within the 
commissioner’s annual report. 


With the introduction of the report cards, the Information Commissioner initially 
observed a dramatic reduction in the number of delay complaints: from a high of 
49.5 percent in 1998-99 to a low of 14.5 percent of complaints in 2003-04. However, 
in recent years, the number has begun to rise again. This year, they account for 
24.1 percent of the complaints from the public, up from 21.1 percent last year. The 
Office of the Information Commissioner will continue to focus its attention on the 
delay problem in order to remind government institutions of their responsibilities 


to provide timely responses to requests. 


The Information Commissioner has adopted the following standard as being the 
best measure of a department’s compliance with response deadlines — percentage 


of requests received which end as deemed refusals: 


% of Deemed Refusals 


0-5 % 
5-10 % 
10-15 % 


Ideal compliance 


Borderline compliance 


Substantial compliance 


15-20 % 
More than 20 % 


Below standard compliance 
Red alert 


Like last year, the deemed-refusal ratio to requests received takes into 


St ed! Wea oes 


consideration those requests carried over from the previous year, including the 


number of requests already in a deemed-refusal status on April 1, 2005. 


20 


This year, the Office of the Information Commissioner reviewed the status of 
requests in a deemed-refusal situation for the following twelve departments: 
Agriculture and Agri-Food Canada (AAFC); Citizenship and Immigration Canada 
(CIC); Fisheries and Oceans Canada (F&O); Department of Foreign Affairs and 
International Trade (DFAIT); Health Canada (HCan); Industry Canada (IC); Justice 
Canada (Jus); Library and Archives Canada (LAC); National Defence (ND); Privy 
Council Office (PCO); Public Works and Government Services Canada (PWGSC); 
Transport Canada (TC). 


Using the grading scale, the results attained by the twelve government institutions 
reviewed this year are set out in Table 1. 


Table 1: New Request to Deemed-Refusal Ratio - April 1 to November 30, 2005 


Department | April 1 to November 30,2004 April 1 to November 30, 2005 
% of Deemed Refusals % of Deemed Refusals 


AAFC 21.9 F 38.7 
CIC 13.8 C 
DFAIT 28.8 F 
F&0 i) 52 B 
C 172 wis 
HCan : 
IC 16.1 D 
Jus 43.0 F 38.8 
+ ——t 
LAC 70.0 F 
ND | 9.5 B 
PCO 26.5 F 
PWGSC 177 D 
TC 7.2 B 


Two institutions improved their performance over last year, six showed no 
change, and three received lower grades than last year. A positive effort was noted 
by Public Works and Government Services Canada, and again by Industry 
Canada in its third year in the reporting system, as both institutions’ grades went 
from a"D" to a"B". Transport Canada has levelled off at a grade of "B" over the 
last two years; it is to be hoped that the department will press ahead to achieve 
ideal compliance in 2006-07. Although Library and Archives Canada again 
received an "F", much progress has been made, and LAC has virtually eliminated 
its backlog (by March 31, 2006). LAC has devoted some $850,000 in new resources 
to the task of coming into compliance with the law’s response deadlines. 


Moreover, it has entirely re-engineered its access to information request processes 
to ensure sustainability in the long term. LAC is making itself a model in 
government of how to make the access law work efficiently and effectively. 
DFAIT, too, received an “F”, but it has devoted some $500,000 in new resources, 
and developed a good business plan to bring it into ideal compliance with 
response deadlines before the end of 2007-08. Kudos to DFAIT for its serious 
commitment to coming into compliance with response deadlines. Of concern is 
the number of institutions whose performance has slipped in the past year, 
particularly the Privy Council Office and Agriculture and Agri-Food Canada who 
have both slipped deeper into “Red Alert”. 


Table 2: Grading from 1998 to 2005 (April 1 to November 30) 


| Dept | 1998 oe | 2001 | 2002 | 2003 | 2004 | 2005 


AAFC = : F 
CIC C 
DFAIT D 

F 


Note: Only grades from 2003 and onwards were calculated with the new formula that takes into consideration 
those requests carried over from the previous year. 


Table 2 illustrates that government institutions have not taken the steps necessary 
to ensure that timeframes under the Access to Information Act are respected on a 
consistent basis. It is particularly discouraging that two important “example 
setters” — PCO and Jus — have had failing grades again this year, despite past 
assurances to the Information Commissioner and Parliament that they would 
respect their lawful obligations. 
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There appear to be five main causes of delay in processing access requests: 
¢ Inadequate resources in ATIP offices; 


* Chronic tardiness in the retrieval of records due to poor records management 
and staff shortages in offices of primary interest (OPIs); 


¢ Difficulties encountered during the consultation process with third parties 
and other government institutions; 


° Top-heavy approval processes, including too much “hand-wringing” over 
politically sensitive requests and too frequent holdups in ministers’ offices; and 


e Poor communications with requesters to clarify access requests. 


The complete text of the twelve reviews conducted this year is available on our 
website at www.infocom.gc.ca. 


B: Report Cards: Part I 


As part of the proactive mandate of the commissioner’s office, each year a 
department (or departments) is selected to be the subject of a broad review to 
determine the extent to which the department is meeting its responsibilities under 
the Access to Information Act. The responsibilities and requirements can be set out 
in the Act or its Regulations, such as the timelines required to respond to an access 
request. Or the responsibilities may emanate from Treasury Board Secretariat or 
departmental policies, procedures, or other documentation in place to support the 
access to information process. 


Fundamental to the access to information régime are the principles set out in the 
“Purpose” section of the Access to Information Act. These principles are: 


¢ Government information should be available to the public; 
e Necessary exemptions to the right of access should be limited and specific; 


¢ Decisions on the disclosure of government information should be reviewed 
independently of government. 


Unlike the report cards described in Part I of this chapter, which focused on 
delays, the scope of these reviews seeks to capture an extensive array of data and 
statistical information to determine how a government institution and its Access 
to Information (ATI) office are supporting their responsibilities under the Act. The 
new report card is divided into chapters, as follows: 


¢ Access process and how it is managed; 


e Deemed-refusal situation; 


¢ Resources devoted to ATI and their adequacy; 


e Leadership framework to create a culture of access to information in the 
institution; 


¢ Information management framework as an underpinning of ATT; 


¢ Complaint profile for ATI from the perspective of the Office of the 
Information Commissioner. 


In 2005-06, four institutions were selected for review — Finance Canada (Fin), the 
Immigration and Refugee Board (IRB), Public Safety and Emergency Preparedness 
Canada (PSEPC), and the Royal Canadian Mounted Police (RCMP). Each 
department completed an extensive Report Card Questionnaire. The completed 
questionnaire was used as the starting point for an interview with the ATI 
coordinator of each institution. In addition, a random sample of approximately 15 
completed access request files were reviewed to determine how decisions about 
access requests were made, approved, and documented. 


The grading scale used in the new report cards is described in the following table. 


Overall Grade 


Overall ATI Operations 


A = Ideal ¢ All policies, procedures, operational plan, training plan, 
Staffing in place 

¢ Evidence of senior management support, including 
an ATI Vision 

¢ Streamlined approval process with authority delegated to 
ATIP coordinator 


¢ 5% or less deemed refusals 


_____—__| 


¢ Minor deficiencies to the ideal that can easily be rectified 
¢ 10% or less deemed refusals 


}—__—__—_ 


B = Substantial 


if. 
C = Borderline ¢ Deficiencies to be dealt with 
1 
D = Below Standard ¢ Major deficiencies to be dealt with 
i 
F = Red Alert ¢ So many major deficiencies that a significant departmental 


effort is required to deal with their resolution or many 
major persistent deficiencies that have not been dealt with 
over the years 
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On the above grading scale, the Immigration and Refugee Board, Public Safety 
and Emergency Preparedness Canada, and the Royal Canadian Mounted Police 
each rated an "F". Their performance was Red Alert. However, Finance Canada 
rated aC", Substantial Compliance. Finance Canada is to be congratulated, as, of 
the 19 institutions reviewed over the years, only one other received a grade other 
than "F" on its first report. 


FINANCE CANADA 


Finance Canada has made progress in reducing the deemed-refusal situation. 
The department is encouraged to continue its efforts to make further progress to 
achieve a higher grade. 


This report card makes a number of recommendations for ATI operations in 
Finance Canada. Of particular note, an essential component in the administrative 
framework to support the operation of the Access to Information Act is the 
development of an ATI Operational Plan for the ATIP Directorate. The plan would 
establish priorities, tasks and resources, deliverables, milestones, timeframes, and 
responsibilities to implement the business plan and those recommendations in 
this Report Card that are accepted by the department. Other recommendations 
focus on the need to have up-to-date, comprehensive documentation in place to 
promote consistent decision-making by individuals with responsibilities in the 
operations supporting the Access to Information Act. These individuals require ATI 
training to support the fulfillment of their responsibilities. 


IMMIGRATION AND REFUGEE BOARD 


The report card identified a serious deemed-refusal situation and lack of an 
up-to-date ATI support structure in the IRB’s current policies, procedures, and 
technology. Although the ATIP Director (who was appointed to the position in 
December 2005) has recognized the need to have the support structure updated 
and started on some projects, there is no comprehensive plan that covers all 
aspects of what must be accomplished. 


Of particular note among the recommendations for ATI operations in the IRB is 
the development of an ATI Operational and Improvement Plan for the ATIP 
Directorate, an essential component in the administrative framework to support 
the operation of the Access to Information Act. The plan would establish priorities, 
tasks and resources, deliverables, milestones, timeframes, and responsibilities to 
guide improvements to the administration of the Access to Information Act in the 
ATIP Directorate and the IRB. Senior management of the IRB should monitor the 
plan. Other recommendations focus on the need to review the access request 


approval process to reduce reviews. The ATIP Director has fully delegated 
authority to make decisions under the Access to Information Act, and that 
delegation should be exercised without senior level approvals. Senior staff should 
be informed, as required, in a parallel process. 


PUBLIC SAFETY AND EMERGENCY PREPAREDNESS 
CANADA 


There exists a serious and persistent deemed-refusal situation in the department. 
The internal departmental process for finalizing the access request release package 
is subject to numerous reviews and approvals. The effect of this is to delay the 
processing of an access request to the point that it is almost impossible to meet the 
statutory requirements of the Act. Numerous reviews and approvals prior to the 
release of records also foster an institutional culture of “play it safe”. 


The report card recommended the development of an ATI Operational and 
Improvement Plan for the ATIP Office. The plan would establish priorities, tasks 
and resources, deliverables, milestones, timeframes, and responsibilities to 
implement the business plan and those recommendations in this Report Card that 
are accepted by the department. Other recommendations focus on the need to 
have up-to-date, comprehensive documentation in place to promote consistent 
decision-making by individuals with responsibilities in the operations supporting 
the Access to Information Act. 


ROYAL CANADIAN MOUNTED POLICE 


As in the report card for two other institutions, the review identified a serious and 
persistent deemed-refusal situation that the RCMP is just starting to address. The 
situation appears to be the result of staffing reductions that left the ATIP Office 
over a number of years with significantly fewer staff positions than required to 
process access requests. The condition has deteriorated to the point where three 
out of every four access requests have been answered beyond the statutory time 
requirements of the Act. Senior management of the RCMP is now engaged in 
solving the problem. For example, it recently allocated an additional 20 positions 
to the ATIP Office. 


In this case too, the report card recommends that the RCMP develop an ATI 
Operational Plan for the ATIP Office. In addition, an ATI Improvement Plan is 
urgently needed to guide a dramatic improvement in the deemed-refusal 
situation. Both plans would establish priorities, tasks and resources, deliverables, 
milestones, timeframes, and responsibilities to implement the operational plan 
and the improvement plan, and those recommendations in this report card that 
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are accepted by the RCMP. Other recommendations focus on the need to have up- 
to-date comprehensive documentation in place to promote consistent decision- 
making by individuals with responsibilities in the operations supporting the 
Access to Information Act. These individuals require regular ATI training to support 
the fulfillment of their responsibilities. 


CONCLUSION 


All four institutions have recognized that they have serious problems in the 
processes that support the administration of the Access to Information Act. Each 
institution in 2005-06 took some positive initial remedial actions. But there was no 
commitment, at the time of the report cards, as to precisely how and when all of 
the serious deficiencies described in the report cards will be addressed and how 
improvements will be sustained. 


A critical component of the administration of the Access to Information Act is the 
leadership role of the ATI coordinator and senior management in a department. 
Senior management exercises leadership by identifying access to information as a 
departmental priority and then acting upon this by providing the appropriate 
resources, technology, training, and policies. Together with the ATI coordinator, it 
is important for senior management to foster a culture of openness and access to 
departmental information, by adopting and staying engaged in a remedial plan 
with clearly defined deliverables and critical dates. 


The full text of the report cards is available on our website at www.infocom.ge.ca. 


CHAPTER III 


Investigations and Reviews 


Commissioner-Initiated Complaints 


As indicated earlier in this report, the Information Commissioner initiated 
760 complaints this year against government institutions. What is to be made 
of this high number? Does it indicate a shift in the commissioner’s approach 
to oversight? 


Here is the explanation. The 760 complaints were made against three 
government institutions: Royal Canadian Mounted Police (481), Privy Council 
Office (126), and the Department of Foreign Affairs and International Trade 
(153). All the complaints were of delay. Indeed, in each case, the initiated 
complaints covered all access requests to these three institutions that had not 
been answered, despite the lapse of statutory deadlines (ie. all requests in 
“deemed-refusal” status). The first reason for the Information Commissioner’s 
decision to initiate these complaints was a long-term inability by these 
institutions to respect statutory response deadlines. The second reason was the 
apparent failure of these institutions to act on recommendations for 
improvement that the commissioner had made to these institutions in previous 
report cards. The third reason, perhaps the most important, was concern that a 
“squeeky-wheel-gets-the-grease” approach (i.e. awaiting the receipt of 
individual complaints of delay against these institutions) was unfair to the 
many requesters whose answers were late but who did not choose to make 
complaints to the Information Commissioner. 


This systemic approach to the problem of delay in answering access requests 
will be used with greater frequency, given a recent trend upward in the number 
of delay complaints. 


Systemic Complaint Received by the Commissioner 


A second systemic approach to investigating an alleged problem of delay 
commenced in this reporting year when the Canadian Newspaper Association 
(CNA) made a complaint against all government institutions (later reduced to 
21 institutions). The complaint alleged that there is a secret system in 
government for the handling of access requests from members of the media. 
Moreover, the CNA alleged that this secret system has the effect of delaying 
media requests. The CNA based its complaint on previously published research 
which showed that, in some federal government institutions, it takes longer to 
respond to requests from members of the media than to requests from others. 
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This latter type of systemic complaint is being investigated through a 
combination of standardized data collection through questionnaire responses, 
and on-site verification and interviews. The investigation will assess whether or 
not media requests appear to be receiving discriminatory treatment; if so, in 
what departments and to what extent. 


As well, the investigation will inquire into whether responsible central agencies 
(Treasury Board Secretariat, Privy Council Office, and Justice Canada) were 
aware of concerns about discriminatory treatment of media requests and, if so, 
what action was taken in response. The results of this systemic investigation of 
the CNA complaint will be reported in next year’s report. 


Report Card Investigations 


The third type of systemic investigation that is undertaken by the Information 
Commissioner is the expanded report card process that collects and assesses 
data from selected government institutions on a host of performance-related 
variables. These expanded report card investigations allow the commissioner to 
obtain early identification of problem areas such as: abuse of time extensions, 
inflation of fees, failure to document reasons for exemptions, overuse of 
exemptions, poor records management, failure to exploit opportunities for pro- 
active and informal disclosure, political interference, and insufficient resources 
and/or training. 


In this reporting year, the Information Commissioner undertook follow-up 
investigations of government institutions who did not achieve ideal compliance 
last year, and a number of expanded report card reviews. The results of this 
year’s report card reviews are provided in Chapter II of this report. 


Non-Systemic Complaints from the Public 


In addition to the three types of systemic complaints described above, in this 
reporting year the office had a workload of 2,773 complaints (1,365 carried over 
from last year and 1,408 received this year - see Table 1). The complaints received 
this year covered a variety of matters, categorized in Table 2. Of special concern is 
the increasing percentage of complaints relating to delays and time extensions. 


Disposition of Workload 
¢ With respect to commissioner-initiated complaints, this year 329 such 


complaints were closed (62-RCMP, 119-PCO, 148-DFAIT). 


¢ With respect to systemic complaints received from the public (i.e. complaints 
against more than one institution about the same matter from the same 


complainant), significant work has been undertaken this year in investigating 
the CNA complaint. The full investigation will be completed this year and 
reported in next year’s annual report. 


With respect to report card reviews, the office completed 12 follow-up reviews 
and 4 expanded reviews this year. 


With respect to individual complaints from members of the public, 1,319 were 
completed, and the outcomes are summarized in Table 3. 


The “top 10” list of institutions against which well-founded complaints were 


made are: 
TREN anaGa hevente A CerICy tre (ee Cee fe Se eee ee 369 of 379 
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Government Services Canada 
DamebepartmentonPoreion:A ffanes mistresses. ea. ty aa Ie 43 of 48 
and International Trade 
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Complaints in Backlog 


This year, the office gave additional attention, and devoted new resources, to 
completing investigations that had fallen into backlog. The office considers any 
investigation of a refusal to disclose complaint should be completed within four 
months; complaints of administrative problems, such as delay, should be 
completed within one month. 850 backlogged files were completed, and the 
average time to completion of this group of files was 15 months. Of course, 
until the office’s backlog reduction plan is fulfilled (2008-09 at the earliest), 
overall completion times will remain high as such files are closed and reflected 
in the completion statistics. 
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Completion Times 


Table 4 confirms the expected effect on completion times due to the pursuit of 
the backlog reduction plan. Of the 1,319 cases which were closed this reporting 
year, 65% were backlog cases. Of the 1,454 cases pending at year end, 1,323 
were in backlog status. Table 5 illustrates the significantly shorter completion 
times for complaints not in backlog. 


The Information Commissioner’s pleas for resource relief have, as discussed in 
Chapter I, born fruit. Starting in 2006-07, some additional resources (though less 
than the Information Commissioner requested) have been approved until the end 
of 2007-08. Although it will take some time of training, finding accommodation, 
and experience to maximize the effectiveness of the new investigative staff, the 
Information Commissioner expects that the backlog reduction program will be in 
full swing in 2006. Based on the Information Commissioner’s projections of 
workload in the coming year, and given the level of resources provided, it will take 
until the end of 2008-09 to substantially complete the backlog reduction project. 


Miscellaneous 


Table 6 shows the distribution of complaint outcomes by government 
institution. Table 7 shows the distribution of complaints received / closed by 
province / territory. 


Table 1 SUMMARY OF WORKLOAD 


April 1, 2004 April 1, 2005 
to Mar. 31, 2005 to Mar. 31, 2006 


Complaints from the Public 


Pending from previous year 1019 1365 
Opened during the year 1486 1408 
Completed during the year 1140 1319 
Pending at year-end 1365 1454 
Commissioner-Initiated 
Systemic Complaints 
Pending from previous year 0 0 
Opened during the year 0 760 
Completed during the year 0 329 
Pending at year-end 0 431 
Report Cards 
Full Review 3 
Follow-up Review 12 12 


Table 2 COMPLAINTS RECEIVED BY TYPE 


Category : April 1, 2004 April 1, 2005 
to Mar. 31, 2005 to Mar. 31, 2006 
Refusal to disclose 


S.69 Exclusion 
Delay (deemed refusal) 


Time extension 


Fees 


Miscellaneous 
Total 


Table 3 COMPLAINT FINDINGS 
April 1, 2005 to March 31, 2006 


Category Resolved Not Not Sub- | Discon- TOTAL % 
Resolved | stantiated |_ tinued 


Refusal to 
disclose 
S.69 Exclusion 
Delay (deemed 
refusal) 


116 26.1% 


8 26 310 23.5% 
32 2 431 36.5% 


Time extension 


Fees 


Miscellaneous 
TOTAL 


1319 100% 


OL 


oe 


Table 4 TURNAROUND TIME (MONTHS) 


Category 2003.04.01 - * 2004.04.01 - 2005.04.01 - 
2004.03.31 2005.03.31 2006.03.31 


[Sinan | ii [ Sadar | tio | Stanar[ iia 


Months | % | Months Months Months} % |Months} % |Months} % 


5.59| 4 | 4.54] 14 9 


Delay (deemed refusal)} 3.60 


Time extension 2.47 | 10 9| 585] 4] 4.42] 5 [15.02] 32 
Fees 464| 3| 6.67 2| 572] 1| 5.46] 3 [1151] 1 
Miscellaneous 3.55 | 4 | 12.67 3| 536| 2| 967] 3 |18.81| 1 


Subtotal 

- Admin Cases 3.24 |34]} 7.30 20.552) 164 57 coe. Oesees 
Refusal to disclose 5.59 | 34 | 16.96 44 |17.62} 9 | 9.30 19 19.82 7 
S. 69 Exclusion 8.04 |4 |. 7.07 5 |23.01| 1 |19.69 | 5 |28.42 1 


Subtotal 
— Refusal Cases 6.12 |38 | 16.93 | 13 /12.33 | 49 |18.41| 10 11.18] 24 [24.84] 8 
Overall 4.67 |72 | 10.36 |28 | 7.00 |79 |10.75| 21 | 6.58] 49 |15.02 | 51 


Notes: 1. Difficult Cases - Cases that take over two times the average amount of Investigator 
Time to resolve. 
2. Refusal Cases take on average four times as much investigator time to resolve than admin. cases. 


Table 5 EFFECT OF BACKLOG ON TURNAROUND TIME 


‘Category | Backlog Complains | Recent Complaints | Overall 
Standard | Difcut | Standard [ Difiult | Standard | oiicu 
a [ts | | 


Delay (deemed refusal)| 6.16 


Time extension 


Fees 


Miscellaneous HAVE 
Subtotal 


- Admin Cases 


6.53 
Refusal to disclose tore 
S. 69 Exclusion 21.07 | 
Subtotal 


— Refusal Cases 1618 |W 13h"26.73 
Overall 13.41 | 19 | 15.02 


49 /15.02 | 51 


Table 6 COMPLAINT FINDINGS (by government institution) 
April 1, 2005 to March 31, 2006 


GOVERNMENT INSTITUTION Not | Not Sub-| Discon- | TOTAL 


Resolved jstantiated| tinued 


10 
4 


Agriculture and Agri-Food Canada ia 
Atlantic Canada Opportunities Agency H+ 
Business Development Bank of Canada 

Canada Border Services Agency 21 


Canada Firearms Centre 9 10 
= 
Canada Lands Company Limited - - 


Canada Mortgage and Housing Corporation | 4 


Canadian Commercial Corporation 2 - Z 5 


1 
Canada Revenue Agency 368 1 7 
Canadian Air Transport Security Authority 1 orem : 


Canadian Environmental Assessment Agency - - 


Canadian Food Inspection Agency 


Canadian Heritage 


Canadian Human Rights Commission 


Canadian Institutes of Health Research 


Canadian International Development Agency 


Canadian Nuclear Safety Commission 


Canadian Radio-Television & 
Telecommunications Commission 


Canadian Space Agency 


Citizenship and Immigration Canada 


Correctional Service Canada 


Department of Foreign Affairs and 
International Trade 


Environment Canada 


Finance Canada 


Fisheries and Oceans Canada =n 

Health Canada 3 

Human Resources and Skills Development Canada | 4 eae 1 5 
Immigration and Refugee Board 8 = 2 1 Ad 
Indian and Northern Affairs Canada iW 3 | 19 39 


Indian Residential Schools Resolution Canada cee sel a erry 3 
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Table 6 COMPLAINT FINDINGS (by government institution) 
April 1, 2005 to March 31, 2006 (continued) 


GOVERNMENT INSTITUTION 


Resolved 


Not 
Resolved 


Not Sub- 
stantiated 


Discon- | TOTAL 
tinued 


Industry Canada 16 | “ 
Infrastructure Canada eet) 1 
International Centre for Human Rights 

and Democratic Development jest 
Justice Canada pe Al8 
Library and Archives Canada lao 
Mackenzie Valley Land and Water Board 1 Fy 
Montreal Port Authority g a 
Nanaimo Port Authority 1 - 
National Capital Commission = 2 
National Defence 38 9 
National Gallery of Canada 2 —— 
National Research Council Canada 2 


Natural Resources Canada 


Office of the Superintendent of Financial Institutions 1 ty 
Parks Canada Agency 2 - 

Privy Council Office 62 98 
Public Safety and Emergency Preparedness Canada 10 2 14 
Public Service Commission of Canada 2 1 oe | 3 
Public Works and Government Services Canada ay, feee4 10 9 76 
Royal Canadian Mint reanerewuceke 
Royal Canadian Mounted Police 101 1auihasbenlintig 
RCMP Public Complaints Commission 1 1 
Security Intelligence Review Committee 2 2 
Social Development Canada ie 1 14 
St. John’s Port Authority si 2 - 2 
Statistics Canada 2 1 1 4 
Status of Women Canada : 1 
Transport Canada J 19 22 
Transportation Safety Board of Canada 1 1 
Treasury Board Secretariat 8 —— : 16 
Veterans Affairs Canada 1 ati 4 
TOTAL oso | 14 | 194 | 122 | 1319 


Table 7 GEOGRAPHIC DISTRIBUTION OF COMPLAINTS 
(by location of complainant) April 1, 2005 to March 31, 2006 


Received Closed 
Outside Canada 


Newfoundland 4 6 
Prince Edward Island 0 Zz 


Nova Scotia 26 
New Brunswick 12 26 
Quebec 81 67 
National Capital Region 972 513 
Ontario 137 144 
Manitoba 17 2/ 
Saskatchewan 51 40 
Alberta 35 22 
British Columbia 464 435 
Yukon 2 1 
Northwest Territories 3 3 
Nunavut 0 0 


TOTAL 1408 1319 


CHAPTER IV 


Case Summaries 


Case 1 — Is a Fee Estimate of $1.6 Million Too Much? 


Background 


A journalist made a request to the Royal Canadian Mounted Police (RCMP) for 
access to some 2.8 million criminal records contained in the computer systems of 
the Canadian Police Information Center (CPIC). The requester specifically asked 
that the information be disclosed in depersonalized form (i.e. no links to specific 
individuals) and that it be disclosed in electronic form. 


To comply with the request, the RCMP determined that it would take 15 eight- 
hour days of computer programming for the Criminal Records Synopsis database 
and 183 eight-hour days for the Criminal Records History Level Two database. 
The RCMP took the view that it was entitled to charge fees for this computer time 
at the rate of $16.50 per minute for a grand total of $1,599,840. Moreover, the 
RCMP demanded that the full amount of the fee estimate be deposited by the 
requester before any further work would be done to process the request. 


The requester filed a complaint with the Information Commissioner. He pointed 
out that he had recently made a similar access request for six years of arrest data 
from the Toronto Police Service. In response, non-personal details of some 
480,000 arrests and 800,000 criminal charges were released in electronic format 
(a single CD-Rom) at a cost of $800. Consequently, the journalist argued that the 
$1.6 million fee estimate made by the RCMP constituted an unreasonable and 
unlawful impediment to access. Moreover, he argued that it would be in the 
public interest to allow members of the media to analyze CPIC criminal records 
for trends and patterns that may shed light on police practices and outcomes in 
the criminal justice system. 


Legal Issues 


The RCMP relied upon subsection 7(3) of the Access to Information Regulations to 
justify its fee estimate. It states: 


“7.(1) Subject to subsection 11(6) of the Act, a person who makes a request for 
access to a record shall pay 
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(3) Where the record requested pursuant to subsection (1) is produced 
from a machine readable record, the head of the government institution may, in 
addition to any other fees, require payment for the cost of production and 
programming calculated in the following manner: 


(a) $16.50 per minute for the cost of the central processor and all locally 
attached devices; and 


(b) $5 per person per quarter hour for time spent on programming a 
computer.” 


The legal issue, thus, is whether or not subsection 7(3) of the Access to Information 
Regulations was properly interpreted and applied by the RCMP. 


The RCMP agreed that the estimate of 1,584 hours of computer time might not be 
entirely accurate, yet it argued that the regulations clearly permitted a charge of 
$16.50 for every minute of computer time. 


The complainant argued that the RCMP’s strict and literal interpretation is no 
longer appropriate in the decentralized computing environment which prevails 
now, some 23 years after subsection 7(3) of the regulations was written. 


In support of his position, the complainant drew the Information Commissioner’s 
attention to the following passage from page 60 of the Information 
Commissioner’s 2002 Special Report to Parliament (a special report containing 
comments on an internal government Task Force report proposing changes to the 
Access to Information Act): 


“The idea that producing a report from a database is tantamount to 
programming a computer is outdated. Current technology, available at a 
modest cost, can easily produce a variety of reports from a single database. As 
well, charging for central processing time was reasonable when processing 
capacity was a scarce resource. Mainframe computers were very costly to 
purchase. Charging for processing time was one way to amortize their cost. 
The same reasoning does not apply to much less costly personal computers. 


Better performance capabilities and lower costs of PC-based networked 
computing means that the real machine time cost is next to nothing. While a 
charge of $16.50 for each minute of central processor time may be appropriate 
for mainframe computing, it can hardly be justified for networked personal 
computers. The regulations of the Act should be amended to exclude PC- 
based processing from the central processing fee. 


A second pricing issue involves fees to be charged for such new ways of 
distributing information as CD-Roms and computer printouts. These media are 
not covered by the current fee schedule. The fee schedule clearly intends to 


limit the cost to the requester to the cost of compiling and reproducing the 
information. The same pricing philosophy should be maintained for new 
media formats.” 


The Information Commissioner’s investigation confirmed that the deposit 
demanded by the RCMP was far greater than the actual costs to the RCMP of 
complying with the request. Despite the large amount of data to be 
depersonalized and prepared for release on CD-ROM, simply designed and off- 
the-shelf software was available to accomplish the task using very little CPU 
processing time. Moreover, processing the request in a modern multi-tasking 
computing environment, CPU systems did not need to be entirely devoted to 
responding to the access request. In fact, the real machine-time costs of computing 
in this case were so low as to be unmeasurable. 


In protracted discussions during the investigation, the RCMP recognized that one 
entire database need not be processed as it consisted entirely of personalized 
information and, while maintaining its legal position, the RCMP, on December 1, 
2005, disclosed the requested records to the requester in electronic format, without 
charging any fees. 


Lessons Learned 


The fee regulations for computer time do not reflect the cost realities in modern 
computing environments. The regulations should not be interpreted as 
authorizing the collection of fees which exceed the actual direct costs of the 
associated computing (in fact, in 2005-06, the actual direct costs of computing 
time are negligible). 


Case 2 —- Who Do the Department’s Lawyers Really Work for? 
Background 


An individual concerned about the government's refusal to pay interest on the 
retroactive amounts awarded to her by way of disability pension made an access 
request to Human Resources Development Canada (HRDC), now known as 
Human Resources and Social Development (HRSD), for records about Canada 
Pension Plan (CPP) Disability Plan. In particular, she asked for records 
concerning a recently launched class action suit against the government seeking 
interest on retroactive disability pension payments. 


In response, HRSD provided 12 pages of records as well as a few previously 
released records. Only one record (the statement of claim) concerned the related 
class action suit. 
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In particular, HRSD did not, in response to the request, search for relevant records 
which may have been held by the department's in-house lawyers. HRSD took the 
view that its lawyers are employees of the Department of Justice and, even 
though the lawyers’ offices may be on HRSD premises, any records held 
exclusively by them and not shared with HRSD employees, are Department of 
Justice records, not HRSD records. Under this view, the requester would have to 
make an access request to the Department of Justice rather than to HRSD for any 
records the in-house lawyers might hold relating to the pension interest class 
action. 


Legal Issues 


Does an access request, addressed to HRSD, cover records relevant to the request 
which are held by the HRSD legal branch? 


The investigation confirmed that two class actions had been filed seeking payment 
of interest on retroactive CPP disability pension payments. HRSD’s in-house 
lawyers were seized of these actions, and HRSD was the “client” department. 


The investigation confirmed that some 53 pages of records relevant to the access 
request were held exclusively in HRSD’s legal services branch. 


The Information Commissioner concluded that the lawyer in HRSD’s legal 
branch, who had physical possession of records relevant to the access request, was 
an employee of the Department of Justice. He also took into account the fact that 
the records the lawyer possessed consisted of an exchange of communications 
between Department of Justice lawyers which were not shared (or intended to be 
shared) with HRSD employees. 


In these circumstances, the commissioner concluded that the 53 records were not 
under the control of HRSD and, hence, a separate request would have to be made 
for them to the Department of Justice. 


Lessons Learned 


Although Department of Justice lawyers may be housed in and work for another 
government institution, not all records held by those lawyers will be considered to 
be under the control of the client department. Some record held by lawyers 
consist of communications between or among Department of Justice lawyers 
which are not shared with, or intended to be shared with, officials of the client 
department. Such records remain under the control of the Department of Justice 
and access requests for them must be addressed to the Department of Justice. 


Case 3 — Keeping the Decision Record of IRB Members Secret 
Background 


A member of the media heard rumours that a particular member of the 
Immigration Refugee Board (IRB) habitually rejects the refugee claims of Muslim 
and Arab claimants without good reason. The journalist made access requests to 
the IRB for statistics about the outcomes of refugee claims cases heard by the 
Board member. 


In response, the IRB refused to disclose the requested information, and it relied on 
two provisions of the Access to Information Act to justify its decision — paragraph 
16(1)(c) and subsection 19(1). Paragraph 16(1)(c), the protection of law 
enforcement exemption, authorizes refusal to disclose information the disclosure 
of which could reasonably be expected to be injurious to law enforcement. 
Subsection 19(1), the protection of privacy exemption, authorizes refusal to 
disclose information about identifiable individuals. 


Legal issues 


Is it justifiable to keep secret the decision record of a quasi-judicial officer on either 
privacy grounds or on the grounds of protection of law enforcement efforts? 


The access requester pointed out that the IRB had released such statistics in the 
past. She could conceive of no way in which disclosure would interfere with the 
IRB’s work. She also argued that the decision record of a public official, especially 
a specialized judge, could not properly be considered the decision-maker’s 
personal information. The requester emphasized the importance of holding the 
IRB accountable through transparency of its process. Here are her words: 


“As you know, failed refugee claimants in Canada are not entitled to an appeal 
based on the merits of their cases. Appeals to the Federal Court on the grounds 
that a decision contains an error of law are rarely heard, and rarely successful. 

It is therefore extremely important that IRB members make good decisions. The 
public must be able to properly scrutinize the work of those members, 
especially if there is a concern that a member has a pattern of making bad 
decisions. That requires access to the kind of information I was denied.” 


For its part, the IRB argued that statistics on decision outcomes could be highly 
misleading. If, for example, a member’s caseload consisted of claims from certain 
regions or specific types, skewed results (either pro-acceptance of claims or vice 
versa) could be perfectly normal and not indicative of any bias or arbitrariness by 
the decision-maker. 
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The IRB argued that the use by the media of previous disclosures of acceptance 
rates proved its point; a member was named a “refusenik” by the Globe and Mail, 
a claim the newspaper later retracted. Here is how the IRB expressed its concern: 


“Acceptance and rejection rates appear to indicate whether decision-makers are 
more or less likely to accept the claims, which come before them. However, the 
requested statistics are highly misleading because they fail to take account of 
relevant factors. For example, the decision-maker named by the Globe and 
Mail as the member who had allegedly rejected all cases he heard in the 
specified time period had, in fact, heard few cases in the specified region since 
he works regularly in another region. Such statistics also fail to assess the types 
of cases assigned to decision-makers. For example, a member who works on 
large numbers of ‘expedited claims’ (claims which appear to be ‘manifestly 
founded’ from the outset) will have high positive rates while members who 
work on many claims from democratic nations will have high negative rates.” 


The Information Commissioner felt that it was entirely within the IRB’s control to 
provide contextual information to help requesters fully understand statistical 
information about the acceptance rates of IRB members. He also rejected the 
IRB’s concerns about “judge shopping”, since the assignment of cases is entirely 
within the IRB’s control. For these reasons he did not accept the IRB’s contention 
that disclosure of acceptance rates could reasonably be expected to be injurious to 
the IRB enforcement of the Immigration Act. 


With respect to the “personal information” exemption (subsection 19(1)), the 
Information Commissioner concluded that the requested information — the 
outcomes of quasi-judicial decision-making — is not information about the 
deciders; it is, rather, their “work product”. He also concluded that Parliament's 
intention that the requested information not receive privacy protection is made 
clear by the definition of “personal information”. In particular, paragraph 3(j) of 
the Privacy Act states that information relating to the position or functions of a 
public official does not qualify for privacy protection. As well, subparagraph 
8(2)(m)(i) of the Privacy Act authorizes the disclosure of personal information 
where the public interest in disclosure clearly outweighs any invasion of privacy 
that could result. 


With respect to the matter of the public interest in disclosure, the Information 
Commissioner concluded that the public interest in the accountability of the 

IRB through transparency clearly outweighs any possible negative effects on the 
reputation of the Board and its members from disclosure of statistics on decision 


outcomes, especially when the IRB is fully able to disclose any needed contextual 
information to aid in the interpretation of such statistics. 


The IRB agreed to disclose the requested information. 


Lessons learned 


The Access to Information Act does not permit government institutions to rely on 
secrecy as a means of winning and keeping public respect and confidence. To the 
contrary, the Act fosters the accountability of government institutions through 
transparency. The need for disclosure is especially important when a government 
institution exercises quasi-judicial powers — making decisions which directly affect 
the rights and liberties of individuals. 


Case 4 — May a Government Institution Unilaterally Convert an 
Access to Information Act Request into a Privacy Act Request? 


Background 


A lawyer made requests, on behalf of two clients, to the Canada Revenue Agency 
(CRA) under the Access to Information Act. The requests were for records relating 
to the clients’ income tax affairs. The requests were made on official Access to 
Information (ATI) request forms, accompanied by the required application fees. 
Approximately one week after receiving the requests, CRA wrote to the lawyer to 
say that the requests did not comply with section 6 of the Act. Section 6 requires 
that access requests “provide sufficient detail to enable an experienced employee 
of the institution with a reasonable effort to identify the record.” 


The lawyer did not understand how he could be more specific because he wanted 
all records held by CRA concerning their income tax affairs. He made a complaint 
to the Information Commissioner. 


CRA decided to proceed to gather the responsive records, but also decided, 
unilaterally, to convert the ATI requests into Privacy Act requests. 


Legal Issues 


Must an access requester formulate requests with specifics as to what branches of 
the institution may hold the records, or what functional areas are relevant to the 
subject of the request? That was one issue raised by this complaint. The second 
was whether a government institution may, unilaterally, convert an ATI request 
into a Privacy Act request. 


The Information Commissioner concluded, on the first issue, that section 6 of the 
Act does not require a sophisticated knowledge, on the part of the requesters, 
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concerning the organization, business processes, records management systems, 
or functional divisions of the government institution to which a request is made. 
Rather, it assumes that experienced officials of the government institution will do 
their part to comply with requests, even if the requests are for all records on a 
particular topic. 


The Information Commissioner acknowledged that it is always good practice for 
government institutions to clarify requests, and for ATIP officials to keep in close 
communication with requesters so that access requests are well-formulated and 
well-understood. The Information Commissioner emphasized, however, that the 
Act gives no authority to government institutions to decide that access requests 
which are broadly worded are improper. 


With respect to the second issue, the Information Commissioner concluded that 
requesters have the right to choose whether to make requests for information 
under either the Access to Information Act or the Privacy Act. Some requesters will 
choose to request information about themselves under the Access to Information 
Act because a greater array of records is available under that Act (whereas, under 
the Privacy Act, one may only receive access to one’s own personal information). 
On the other hand, there are fees for making a request and obtaining copies under 
the Access to Information Act, while there are no fees under the Privacy Act. It is wp 
to the requester, however, not the receiving institution, to decide which Act 
should govern the processing of the request. 


CRA agreed to process the requests under the Access to Information Act, without 
further clarification, and responses were provided. 


Lessons Learned 


Government institutions walk a fine line when trying to be helpful to access 
requesters. For example, they may believe that fees could be eliminated if an 
access request is converted into a Privacy Act request. Even if that is the prudent 
course, it should not be taken without the requester’s consent. And, too, 
institutions may feel that the time and fees associated with a broadly worded 
access request could be reduced if the request is more narrowly focused. Even if 
they are correct, it is rarely an acceptable answer to decide that the request does not 
comply with section 6. The prudent course is to develop a good communication 
with the requester to encourage a reformulation of the request; if the requester 
wishes to proceed with a broadly-worded request, that is his or her right. 


Case 5 — Secret Expense Claims 


Background 


A journalist made access requests to the MacKenzie Valley Land and Water Board 
(MVLWB) seeking copies of the expense claims and monthly government credit 
card bills for a former chairperson of the MVLWB. In response, the Board refused 
to disclose the requested records, pursuant to subsection 19(1) of the Access to 
Information Act, to protect the privacy of the former Board chairperson. The 
requester complained to the Information Commissioner. 


Legal Issues 


Do a public official’s expense claims and government credit card bills constitute 
the official’s personal information which may be exempted from the right of 
access under subsection 19(1) of the Act? 


The Information Commissioner noted that this issue is not new. Indeed, most 
government institutions now post expense and travel claims of senior public 
officials on their websites. The reason for this level of openness is that the 
definition of “personal information” (which may be kept secret) contains an 
explicit exception for information about present or former public officials which 
relates to their position or functions (see paragraph 3(j) of the Privacy Act). 


The MVLWB accepted the commissioner’s views and disclosed the requested 
records. 


Lessons Learned 


Public officials do not have as much privacy protection as do others. It is a “red 
flag” when a government institution justifies secrecy about the actions of its 
officials on the grounds of protecting their privacy. While a zone of privacy does 
remain for public officials, it is limited, and does not extend to records about their 
expense claims and use of government credit cards. 


Case 6 — Gotcha! 
Background 


While in a Canadian jail, awaiting deportation, an individual made an access 
request to the RCMP for copies of agreements between U.S. agencies and the 
RCMP regarding the sharing of information. Some four months after receiving 
the request, the RCMP still had not given out the records; it had missed the 
response deadline by some three months. Yet, at that point, the requester had 
been deported. The RCMP decided that the requester had lost his right of access 
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because he was no longer present in Canada. The RCMP informed the requester 
that his “requests are no longer deemed to be valid and are considered by this 
office to be abandoned.” The requester complained to the Information 
Commissioner. 


Legal Issue 


If an individual is entitled to make access requests by virtue of being present in 
Canada, is the entitlement lost if the person ceases to be present in Canada before 
the response is given? 


In this case, the issue was made more complex by the fact that, but for the 
RCMP’s foot-dragging, the response might have been issued before the 
requester’s deportation. 


The requester argued that, by virtue of Extension Order No. 1, he was properly 
qualified to make his access request, that his entitlement did not cease upon his 
deportation and that, if the RCMP had answered in a timely manner, he would 
have received his records while present in Canada. Section 2 of the Access to 
Information Act Extension Order No. 1 states: 


“2. This right to be given access under subsection 4(1) of the Access to 
Information Act to records under the control of a government institution is 
hereby extended to include all individuals who are present in Canada but who 
are not Canadian citizens or permanent residents within the meaning of the 
Immigration Act and all corporations that are present in Canada.” 


The RCMP also invoked Extension Order No. 1 as authority for its view. It 
pointed to the opening words: “This right to be given access ...”; in the RCMP’s 
view, these words make it clear that the requester must be in Canada both at the 
time of the request and at the time access is given. In support of its position, the 
RCMP pointed to the Treasury Board Guidelines, Chapter 2-2, page 1, which 
states that the requester (unless otherwise qualified) must be physically in Canada 
“both at the time that the request is filed and at the time that access is given”. 


The Information Commissioner concluded that the RCMP, and the Treasury Board 
Guidelines, had misinterpreted the intent of Extension Order No. 1. In particular, 
the Information Commissioner concluded that the RCMP’s interpretation was too 
open to abuse to be appropriate. In the Information Commissioner’s view, the 
critical moment is the date of the access request; if the requester is “qualified” at 
that date, then he or she has a continuing right to receive access even if the 
qualification is subsequently lost. 


The RCMP, without giving up its legal position, but recognizing that its own 
delay was a cause of the problem, agreed to continue processing the request. 


Lessons Learned 


Cases such as this one will be rare. The better practice in such cases is for 
government institutions to respect the right of access if the process was triggered 
by a qualified requester, even if the requester thereafter ceases to be qualified. 


Case 7 — Dead or Alive? 


Background 


An individual associated with the hobby of medal collecting made frequent access 
requests to the Library and Archives of Canada (LAC) for information about the 
deceased persons who had been awarded the medals. The requester was aware 
that, by virtue of paragraph 3(m) of the Privacy Act, such information is protected 
“personal information” unless the medal recipient has been dead for 20 years or 
more. In the past, the LAC had been willing to assist the requester by verifying 
whether or not proof of death was contained in the file and, if so, whether it 
showed that 20 years or more had elapsed since death. By so doing, the LAC 
assisted the requester in determining whether or not he was entitled to receive the 
medal recipient's file. 


The complaint to the Information Commissioner was made after LAC changed its 
policy; it would no longer assist the requester in determining date of death. If the 
requester could not prove that he was seeking information about a person who 
had been dead for 20 years or more, LAC would not even begin looking through 
the requested file; rather, it would simply refuse access based on subsection 19(1) 
of the Access to Information Act. 


Legal Issue 


Who has the onus to prove that requested information is “personal” and, hence, 
qualifies for exemption from the right of access under subsection 19(1) of the Act? 
Is it the requester? Is it the government institution? 


The investigation confirmed that LAC had changed its policy, now placing the 
onus on the requester to provide proof of death when seeking records about other 
persons — even if proof of death is contained on file. The LAC did not consider 
that it should continue to undertake confirmation of death research for access 
requesters, in order to verify for them whether or not requesters have a right of 
access to another person’s information. 


The Information Commissioner disagreed with the LAC view. The 
jurisprudence is clear that the onus of proof that secrecy is justifiable is on the 
party asserting it, in this case, on the LAC. Before the LAC may invoke 
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subsection 19(1) to refuse disclosure of requested information, it must be 
satisfied that the information is “personal”, and information about a person who 
has been dead for 20 years or more is not “personal”. 


Consequently, if there is proof in the file that a person has been dead for 20 years 
or more, then the information must be disclosed to the requester. 


The LAC promised to review its policy, and it disclosed the specific records 
requested by the complainant. 


Lessons Learned 


Whenever a government institution proposes to refuse disclosure on the basis of 
subsection 19(1) of the Act, it bears the onus of demonstrating that the information 
is “personal”. If there is evidence in the file that the person to whom the 
information relates has been dead for 20 years or more, then the information is not 
“personal” and access may not be denied under subsection 19(1). 


Case 8 — Disclosing Requester Identities 


Background 


An anonymous letter was received by the Information Commissioner, alleging 
improprieties within Citizenship and Immigration Canada in the processing of 
access requests. In particular, the writer alleged interference in, and delay of, the 
process by the Minister’s Office. As well, the writer alleged widespread 
disclosure within the department of the identities of access requesters. 


Based on these allegations, the Information Commissioner initiated a complaint 
on his own motion and commenced an investigation. 


Legal Issues 


Does the Minister’s Office have an involvement in the processing of access 
requests in Citizenship and Immigration Canada and, if so, is such involvement 
proper? Are the identities of access requesters used and disclosed in accordance 
with the requirements of the Privacy Act? These were the principal issues 
addressed by the investigation. 


With respect to the involvement of the Minister’s Office, the investigation 
confirmed that, in the past, the Minister’s Office was part of the access to 
information process. Without a sign-off from the Minister’s Office, access requests 
could not be answered. However, because of the delays caused by such a process, 
the department had made significant changes. 


At the time of the investigation (and for some 6-8 months prior to it), the 
Minister’s Office received notice of selected impending access disclosures, but it 


played no approval role or did it have any delaying effect. The investigation 
confirmed that the Minister’s Office played no role in deciding whether or not to 
exempt requested information. 


With respect to the issue of disclosure of requester identities, the investigation 
determined that care was taken by officials to disclose requester identities 

only to the extent necessary to process the request. For example, officials in 
operating areas who are tasked to find requested records are not informed of the 
requesters’ identities; neither are identities disclosed to senior officials or the 
Minister’s Office. 


Consequently, the commissioner was satisfied that the anonymous allegations did 
not have merit at the time they were investigated. 


Lessons Learned 


Departments are becoming more sensitive to the need to separate their access to 
information process from their communications services to the minister. By so 
doing, delays and unnecessary disclosures of requester identities are likely to 
be avoided. 


Case 9 - How Much Secrecy is Appropriate for a Draft 
Audit Report? 


Background 


A journalist made a request to the Canada Revenue Agency (CRA) for access to a 
copy of the report (or draft report) of an internal audit of travel and hospitality 
expenses. At the time of the request, the report of the audit had not been 
approved by the CRA’s management, so it was considered to be a draft report. 
CRA decided to refuse access to any portion of the report relying on paragraphs 
21(1)(a) and (b) of the Access to Information Act to justify its decision. The 
requester did not accept that every portion qualified for exemption, and he 
complained to the Information Commissioner. 


Legal Issues 


Paragraph 21(1)(a) authorizes refusal to disclose internal advice or 
recommendations; paragraph 21(1)(b) authorizes refusal to disclose accounts of 
internal consultations or deliberations. CRA argued that the very purpose of 
audit reports is to provide senior management with advice and recommendations 
and that such reports contain accounts of consultations and deliberations among 
public officials. Moreover, the CRA argued, the very process of getting approval 
for a draft audit report is itself a “consultation and deliberation” — a process which 
should be kept confidential. According to CRA, it fully intended to publicly 
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disclose the final report, but did not consider it appropriate to disclose a draft 
version which might contain misleading, incorrect or incomplete information. 


The Information Commissioner reminded CRA of its obligation, set out in section 
25 of the Act, to avoid blanket secrecy in favor of a page-by-page, line-by-line 
analysis into specific portions which may deserve secrecy. For example, the 
Information Commissioner reminded CRA that factual and background 
information would not qualify for exemption and should be disclosed. 


The department agreed that it should not have decided to withhold the entire 
draft audit report; it agreed that portions could have been severed and disclosed 
without revealing advice, recommendations or accounts of consultations or 
deliberations. 


The requester suggested that, rather than asking the CRA to prepare and release a 
severed version of the draft report, the CRA be asked to give him an advance 
copy of the final version, when it was ready. CRA agreed, and, on that basis, the 
complaint was considered resolved. 


Lessons Learned 


In most institutions there is concern about disclosure, under the Act, of draft audit 
reports or audit reports in the approval process. Some of this concern relates to 
the integrity of the audit process (i.e. concerns about incomplete, inaccurate, or 
misleading content); some of the concern relates to a perceived need to “manage 
the message”. Most government institutions do not wish to disclose audit reports 
until the institution’s head, its public affairs branch, and, in some cases, central 
agencies have been fully informed, and until a communications “plan” or “line” 
has been developed. No matter what the concern, however, it is rarely justifiable 
to withhold a draft report in its entirety. By their nature, audit reports contain 
descriptive and factual information that will not qualify for section 21 exemptions. 


Index of the 2005/2006 Annual Report Case Summaries 


Who Do the Department’s Lawyers Really Work for? 
Gotcha! 


Section of the Act 


May a Government Institution Unilaterally Convert 
an Access to Information Act Request into a Privacy 
Act Request? 
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Keeping the Decision Record of IRB Members 
Secret 


Keeping the Decision Record of IRB 
Members Secret 


Secret Expense Claims 
Dead or Alive? 


How Much Secrecy is Appropriate for a Draft Audit 
Report? 


May a Government Institution Unilaterally Convert 
an Access to Information Act Request into a Privacy 
Act Request? 


Disclosing Requester Identities 


A cumulative index of Annual Report Case Summaries from 1993-94 on is 
available on request or at the Information Commissioner’s website: 
www.infocom.gc.ca. 
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CHAPTER V 


The Access to Information Act in 
the Courts 


A. The Role of the Judiciary 


A fundamental principle of the Access to Information Act, set forth in section 2, 

is that decisions on disclosure of government information should be reviewed 
independently of government. The commissioner’s office and the Federal Court 
of Canada are the two levels of independent review provided by the law. 


Requesters dissatisfied with responses received from government to their access 
requests first must complain to the Information Commissioner. If they are 
dissatisfied with the results of his investigation, they have the right to ask the 
Federal Court to review the department's response. If the Information 
Commissioner is dissatisfied with a department's response to his 
recommendations, he has the right, with the requester's consent, to ask the Federal 
Court to review the matter. 


This reporting year, the commissioner’s office completed 1,319 investigations. 
Only 14 cases could not be resolved to the commissioner’s satisfaction, and 
these resulted in four new applications for review being filed by the 
commissioner. Five applications for Court review were filed by dissatisfied 
requesters. Third parties opposing disclosure filed twenty applications. One 
application was initiated against the Information Commissioner by the Crown. 


This year, with respect to access litigation, the Federal Court of Canada issued 
15 decisions, the Federal Court of Appeal issued 4 decisions, and the Supreme 
Court of Canada granted leave to the Information Commissioner to intervene 
in one case. 
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B. The Information Commissioner in the Courts 


I. Cases Completed 


The Information Commissioner of Canada v. The Attorney General of Canada 
and Mel Cappe, SCC 31065, Supreme Court of Canada (see Annual Report 2004- 
2005, pp. 60-62 for further details) 


Nature of Proceedings 


This was an appeal of Madam Justice Dawson's March 25, 2004, decision in The 
Attorney General of Canada et al. v. The Information Commissioner of Canada, 2004 FC 
431 on the Group E - “Solicitor Client Application”, an application commenced 
under section 18.1 of the Federal Courts Act. In the Group E proceeding, 

Justice Dawson dismissed an application by the Attorney General of Canada and 
Mel Cappe against the Information Commissioner for: i) a declaration that the 
Information Commissioner lacks jurisdiction to require the production of certain 
documents alleged to be the subject of solicitor-client privilege; and ii) an order of 
certiorari, quashing the Information Commissioner’s order which compelled the 
production of one document asserted to be subject to solicitor-client privilege. 


Note: The case, The Attorney General of Canada et al. v. The Information Commissioner 
of Canada, 2004 FC 43, and its appeal, Canada (Attorney General) v. Canada 
(Information Commissioner), 2005 FCA 199, have been reported in a number of 
earlier annual reports to Parliament, most recently in the Information 
Commissioner’s 2004-05 annual report at pages 60-61. However, the outcome of 
the appeal was not decided at that time. 


Factual Background 


In the course of investigating six complaints concerning the head of the Privy 
Council Office’s responses to access requests for copies of the former Prime 
Minister’s daily agendas for the fiscal or calendar years 1994 to June 25, 1999, 
the Information Commissioner served Mel Cappe, then Clerk of the Privy 
Council, with a subpoena duces tecum, which required that Mr. Cappe attend 
to give evidence before the commissioner’s delegate and to bring with him 
certain records. 


In response, Mr. Cappe declined to provide the Office of the Information 
Commissioner with eleven documents that Mr. Cappe identified as being 
responsive to the subpoena duces tecum. Instead, the Information Commissioner 
was provided with a general description of the 11 documents. The basis upon 
which the documents were withheld from the Information Commissioner 

(and only a description was given) was the government's assertion that the 


11 documents were protected by solicitor-client privilege and therefore not subject 
to the Information Commissioner’s prima facie right of review. 


Despite the claim of solicitor-client privilege, the Information Commissioner 
ordered the production of one of the eleven documents. According to this 
document's description, it was a legal advice memorandum created in order to 
provide legal advice to the Privy Council Office in response to the access to 
information requests. The legal opinion pre-dated the complaint to the 
Information Commissioner’s Office and, therefore, the commencement of the 
Information Commissioner’s investigation. 


In response to the Order of Production, Mr. Cappe produced the record to the 
Information Commissioner’s delegate. Meanwhile, however, the government 
and Mr. Cappe commenced a judicial review proceeding against the Information 
Commissioner wherein they sought: a) a declaration from the Federal Court 
that all eleven documents identified as responsive to the subpoena duces tecum 
were subject to solicitor-client privilege and that the Information Commissioner, 
as a result, lacked the jurisdiction to compel these documents’ production; and 
b) an order of certiorari which would quash, after the fact, the Information 
Commissioner’s order to compel the one document which he had ordered to 

be produced. 


This application inter alia was determined by the Federal Court on March 25, 2004. 
Here, Madam Justice Dawson held that subsection 36(2) of the Act provides the 
Information Commissioner with a prima facie right of access to documents that are 
protected by solicitor-client privilege. In doing so, she rejected the Crown’s 
argument for a restrictive interpretation which would have required the 
Information Commissioner to establish that the production of the document was 
absolutely necessary for the Information Commissioner’s investigations prior to 
his ordering that it be produced. Such a restrictive interpretation, Justice Dawson 
concluded, was inconsistent with Parliament's clear language, set out in the Act. 
In support of her ruling, Justice Dawson pointed inter alia to the scheme of the 
Act, in general, and its overarching mandate of independent review, and the clear 
words of Parliament as set out in subsection 36(2) of the Act. In addition, Justice 
Dawson noted that the production of privileged material to the Information 
Commissioner does not compromise privilege and that the issue had already been 
addressed by the Federal Court of Appeal in the Ethyl case, Canada (Information 
Commissioner) v. Canada (Minister of Environment) (2000), 187 D.L.R. (4"*) 127 
(FCA), (Court of Appeal file A-761-99) leave to appeal to SCC, dismissed, [2000] 
SCC file 27956. 


In the appeal, the Attorney General and Mel Cappe challenged Justice Dawson’s 
decision, contending inter alia that the Information Commissioner is required to 
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establish absolute necessity prior to compelling the production of records that are 
asserted to be the subject of solicitor client privilege during the course of his in 
camera investigation. 


issues Before the Court 


Whether the Application Judge correctly interpreted subsection 36(2) of 
the Act, given: 


1) the clear wording of subsection 36(2) of the Act; 


2) the public policy goals sought to be achieved by Parliament in the Act and the 
role of the Information Commissioner; and 


3) that the relevancy of the document in issue to the investigation being carried 
out by the Information Commissioner is a matter for determination by the 
Information Commissioner 


Outcome 


The appeal was heard on May 4, 2005, and judgment was given on May 27, 2005. 
Justice Malone wrote the reasons for the judgement, and the panel consisted of 
Desjardins J., Noél J., and Malone J. 


The Court interpreted subsection 36(2) of the Act restrictively. The Ethyl decision 
was distinguished. The ancillary records that the Information Commissioner was 
permitted to examine in Ethyl were created before the records were requested, and 
they were needed to determine the truth of a claim that the requested records did 
not exist. The Court in Ethyl found that such records were therefore relevant and 
necessarily must be produced to the Information Commissioner under section 46 
of the Act. The Court stated that this finding was not determinative of whether a 
record prepared after the request was made would be producible to the 
Information Commissioner under subsection 36(2) of the Act. 


The Court noted that solicitor-client privilege is more than a rule of evidence; it is 
a fundamental and substantive rule of law with a unique status. As such, it must 
be as close to absolute as possible and should only be set aside in unusual 
circumstances. Where legislation permits interference with the privilege for a 
particular purpose, such legislation should be interpreted as restrictively as 
possible. Both parties before the Court agreed that the Information Commissioner 
is empowered to examine information which has been withheld from an access 
requester pursuant to section 23 of the Act as being subject to solicitor-client 
privilege. However, the Attorney General argued that the Information 
Commissioner did not have authority to review any ancillary records. 


The Court observed that there is the potential for the Information Commissioner 
to become adverse in interest to the government institution from which 
information is being requested, since the Information Commissioner has 
standing under subsection 42(1) of the Act to initiate a court challenge of any 
refusal to provide access to requested records. 


In light of these two considerations, the Court found that any use of the 
Information Commissioner’s powers under paragraph 36(1)(a) and subsection 
36(2) of the Act to obtain the document requested in this case would interfere with 
solicitor-client privilege in a manner that is unnecessary for the achievement of the 
enabling legislation. Since such interference is only permitted where it is 
absolutely necessary, the Information Commissioner does not, the Court held, have 
the power to compel the production of the legal advice memorandum in this case. 


The Court also made reference to the case of Pritchard v. Ontario (Human Rights 
Commission), [2004] 1 SCR 809 wherein the SCC indicated that the legislature can 
abrogate the existence of solicitor-client privilege by eliminating the expectation of 
confidentiality, but that the question of whether solicitor-client privilege could be 
violated by the express intention of the legislature was a controversial matter. 


The Court stated that the record in this case was prepared to provide legal advice 
on how to respond to the access to information request, and that Parliament could 
not have intended a government institution to be without the benefit of 
confidential legal advice on such a matter. Therefore an expectation of 
confidentiality existed that must be upheld where production of the document is 
not necessary in order to prevent a “chilling effect” that might discourage the 
government from fully confiding in its legal advisers. 


The Court found that Madame Justice Dawson, therefore, erred by adopting a 
purposive and liberal interpretation of subsection 36(2), since the fundamental 
and important role of solicitor-client privilege in the legal system mandates a 
restrictive interpretation. 


The appeal of the Attorney General was allowed. 


The Information Commissioner sought leave to appeal this decision to 
the Supreme Court of Canada, but it was refused on November 17, 2005 
(SCC File 31065). 
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Francis Mazhero v. Information Commissioner of Canada, T-313-04, Federal 
Court, Lafreniére, P., January 5, 2006,(see Annual Report 2004-2005, p. 63 for 
further details) 


Nature of Proceedings 


This was a motion by the Information Commissioner for an order striking out an 
application for judicial review against the Information Commissioner. 


Factual Background 


Mr. Mazhero, a self-represented litigant, brought an application for judicial review 
of two “decisions” of the Information Commissioner. The first was a request 

that Mr. Mazhero provide proof that the RCMP received his access request under 
the Act. The second was a suggestion that Mr. Mazhero grant the Information 
Commissioner permission to forward a copy of the access request to the RCMP. 


Mr. Mazhero sought an order quashing these “decisions” and an order of 
mandamus directing the Information Commissioner to recommend that the RCMP 
disclose the records he claims to have requested. The Information Commissioner 
brought a motion to be removed as a respondent and to strike the application on 
the grounds that it was bereft of any possibility of success. 


On June 17, 2004, Rouleau J. ordered the Information Commissioner removed as a 
Respondent and indicated the Court would hear the motion to strike. 


Mr. Mazhero opposed the Information Commissioner’s motion to strike on 
the grounds that the Information Commissioner had no standing to bring this 
motion because the Information Commissioner had not filed a proper Notice 
of Appearance. 


Issues Before the Court 


1) Did the Information Commissioner have standing to bring the motion? 


2) Should the motion be struck? 


Finding on Each Issue 


Re 1), the failure to file a Notice of Appearance was not material. Mr. Mazhero 
knew well in advance that the Information Commissioner opposed the 
application, and there is no evidence that he was prejudiced by the failure to file 
such a Notice. In any case, any deficiency of the Information Commissioner is 
rectified by Rouleau J.’s order granting leave to the motion. 


Re 2), the requests by the Information Commissioner that Mr. Mazhero provide 
certain information and grant permission for the Information Commissioner to 
communicate with the RCMP were administrative actions. They were not 
“decisions” within the meaning of subsection 18(1) of the Federal Courts Act. 
Mr. Mazhero’s rights and interests were not affected by the Information 
Commissioner’s requests. There was no indication that the Information 
Commissioner had refused to investigate the complaints either and, therefore, 
no grounds for a writ of mandamus. 


Judicial Outcome 


The application for judicial review was found to be bereft of any chance of 
success, and the motion to strike it was granted. 


Matthew Yeager v. National Parole Board, Correctional Service of Canada; 
Information Commissioner of Canada (Commissioner); Minister of Public 
Safety and Emergency Preparedness; and The Attorney General, T-1644-04, 
Federal Court, February 3, 2006 (see Annual Report 2004-2005, p. 63 for 
further details) 


This application for judicial review against the Information Commissioner was 
discontinued by the applicant on the eave of the hearing before the Federal Court. 


The Information Commissioner v. The Minister of Industry, T-53-04, T-1996-04 
Federal Court (See Annual Report 2003-2004, pp. 53-54 and Annual Report 2004- 
2005, pp. 57-59 for more details) 


These applications for review, seeking orders requiring the Chief Statistician to 
disclose the 1911 nominal census returns (given the passage of more than 92 
years), were discontinued after the Chief Statistician transferred the records to the 
National Archives which made all 1911 census records fully available to the public 
on its website at the end of July 2005. This action was taken by the Chief 
Statistician when the government introduced amendments to the Statistics Act 
which established rules for the disclosure of historic census records and rules for 
public disclosure of future census records. 


The Information Commissioner v. The Minister of Industry, T-421-04 Federal 
Court, Kelen, J., February 13, 2006 (See Annual Report 2003-2004, pp. 54-55 and 
Annual Report 2004-2005, pp. 57-59 for more details) 

Nature of Proceedings 


This was an application for judicial review brought pursuant to paragraph 42(1)(a) 
of the Access to Information Act (the Act). 
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Factual Background 


In this application, the Director of the Algonquin National Secretariat made a 
request to Statistics Canada (part of the Department of Industry) for access to the 
1911, 1921, 1931, and 1941 census records in relation to certain districts in the 
Provinces of Ontario and Québec. The request was made on behalf of three 
Algonquin First Nation Bands (the “Algonquin Bands”) who had received 
funding from the Federal Government for the purpose of researching and 
preparing a land claim. This land claim requires evidence of community 
continuity through time in terms of membership, land use, and occupancy. 
Without the census records, the Algonquin Bands were missing proof of 
continuity of occupation for the 20'" century, until 1951. 


The Algonquin Bands proposed that the census records be disclosed to an 
ethnohistorian researching the land claim on the Bands’ behalf. This 
ethnohistorian was willing to undertake to maintain the confidentiality of the 
census records not related to the ancestors of the Bands in order preserve the 
confidentiality of personal information in the census records with respect to non- 
Aboriginal persons. 


Notwithstanding the Bands’ proposal, the Chief Statistician denied the access 
request based on subsection 24(1) of the Act. This provision requires the head 
of a government institution to refuse to disclose a requested record that contains 
information the disclosure of which is restricted by a provision set out in a 
Schedule to the Act. This Schedule, in turn, includes section 17 of the Statistics 
Act, R.S.C. 1985, c. S-19, which contains a restriction on the disclosure of 
individual census returns. 


The Algonquin Bands complained to the Information Commissioner, who 
investigated the complaint and recommended that the records be disclosed 
pursuant to paragraph 8(2)(k) of the Privacy Act and section 35 of the Constitution 
Act, 1982. Statistics Canada refused to follow the Information Commissioner’s 
recommendation. As a result, on January 12, 2003, the Information Commissioner 
filed an Application for Judicial Review of the decision to refuse access to the 
1911, 1921, 1931, and 1941 census records. 


Thereafter, the Statistics Act was amended so as to require a release to the public of 
census records after the passage of 92 years. As a result of this amendment, 
Statistics Canada released the 1911 census records. The application for review was 
later amended to reflect the fact that access to the 1911 census records were no 
longer a source of contention between the parties. 


Issues Before the Court 


The issues defined by the Court are as follows: 
1) Are the census records necessary for the land claim of the Algonquin Bands? 
2) Are the census records in this case subject to production under the Act? 


3) Is section 35 of the Constitution Act, 1982 “statutory or other law” within the 
meaning of paragraph 17(2)(d) of the Statistics Act? 


4) Is paragraph 8(2)(k) of the Privacy Act “statutory or other law” within the 
meaning of paragraph 17(2)(d) of the Statistics Act? 


5) What is “information available to the public’ within the meaning of 
paragraph 17(2)(d) of the Statistics Act?; and 


6) In the alternative that the respondent was prohibited from disclosing census 
records pursuant to section 17 of the Statistics Act, what would be the effect 
of section 52 of the Constitution Act, 1982? 


Findings 
1) Are the census records necessary for the land claim of the Algonquin Bands? 


The Court was satisfied that the requested census information is necessary and 
important for the Algonquin Bands to properly document its land claim. 


2) Are the census records in this case subject to production under the Act? 


The Court rejected the government’s argument that section 24 of the Act prohibits 
the disclosure of the census records. The Court noted that, although subsection 
24(1) of the Act incorporates by reference the restriction on the disclosure of census 
records set out in paragraph 17(1)(b) of the Statistics Act, subsection 17(2) grants the 
Chief Statistician discretion to authorize the disclosure of “information available to 
the public under any statutory or other law”. 


Thus, if the census records are “information available to the public under any 
statutory or other law”, the Chief Statistician has the discretion to authorize their 
disclosure. In turn, the disclosure of the census records would not be prohibited 
under the Act. 
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3) Is section 35 of the Constitution Act, 1982 “statutory or other law” within the 
meaning of paragraph 17(2)(d) of the Statistics Act? 


Section 35 of the Constitution Act, 1982 offers constitutional protection to 
Aboriginal rights and treaty rights that already exist by established land claim 
agreements or those rights which may be acquired. The Court noted that it would 
be inconsistent with section 35 of the Constitution Act, 1982 for the Crown to have 
in its possession, yet suppress, evidence required by Aboriginal peoples to prove 
their land claim. 


The Court, citing decisions by the Supreme Court of Canada, considered the 
Crown’s obligations in its dealings with Aboriginal peoples. The Court noted that 
among these obligations is the duty to act honourably and enter into and conduct 
Aboriginal land title negotiations in good faith. Applying these principles to the 
case at bar, the Court held that Crown’s duty to act honourably requires good 
faith negotiations leading to a just settlement of the Aboriginal claims. In light of 
the fact that Aboriginal title requires proof of continuity between present and pre- 
sovereignty occupation of the territory over which Aboriginal title is claimed, the 
Crown’s honour gives rise to a fiduciary duty with respect to the census records 
that relate to the Aboriginal rights in the territories at stake and requires that the 
Crown disclose census records in its possession that may prove continuity of 
occupation. 


The Court concluded that section 35 of the Constitution Act, 1982 and the Crown’s 
common law duties to act honourably, in good faith, and as a fiduciary with 
respect to Aboriginal land claims, are “statutory or other law” within the meaning 
of paragraph 17(2)(d) of the Statistics Act. 


4) Is paragraph 8(2)(k) of the Privacy Act “statutory or other law” within the 
meaning of paragraph 17(2)(d) of the Statistics Act? 


The Court noted that paragraph 8(2)(k) of the Privacy Act permits the disclosure 
of personal information to any Indian Band, or person acting on the Band’s 
behalf, for the purpose of researching or validating claims, disputes, or 
grievances of any of the aboriginal peoples of Canada. The Court concluded 
that this constitutes “statutory or other law” within the meaning of paragraph 
17(2)(d) of the Statistics Act. 


5) What is “information available to the public” within the meaning of 
paragraph 17(2)(d) of the Statistics Act? 


When interpreting the words “available to the public” in paragraph 17(2)(d) of the 
Statistics Act, the Court rejected the Crown’s argument that this required that the 
information be “accessible as a matter of right or legal certainty” to “the public at 


large”. Instead, the Court held that the meaning of the term “available to the 
public” ought to be liberally construed. 


The Court recognized that the information in the census records was precisely the 
type of information that, under the Privacy Act, Parliament intended could be 
disclosed. Meanwhile, as a result of the Constitution Act, the Crown is obligated to 
provide this type of information to Aboriginal peoples. In this context, the Court 
held that the term “available to the public” must be taken to mean “a member of 
the public”, and not simply the public as a whole. 


The Court went on to state that, if it were wrong in this regard, the Crown would 
nonetheless have failed to discharge its burden under section 48 of the Act of 
establishing that the access refusal was authorized, because the Court was not 
convinced that the Crown was correct in its interpretation of the words “available 
to the public”. 


6) In the alternative that the respondent was prohibited from disclosing census 
records pursuant to section 17 of the Statistics Act, what would be the effect 
of section 52 of the Constitution Act, 1982? 


Section 52 of the Constitution Act, 1982 states that any law that is inconsistent 
with the Constitution of Canada is, to the extent of the inconsistency, of no force 
or effect. Therefore, if section 17 of the Statistics Act were interpreted as 
prohibiting the disclosure of the census records under the Act, section 17 would 
be inconsistent with section 35 of the Constitution Act which imposes a 
constitutional obligation on the Crown to provide the Algonquin Bands with 
those parts of the census records required to prove their land title claim. 
Because of section 52, section 17 would be of no force or effect to the extent that 
it conflicts with section 35 of the Constitution Act, unless section 17 could be 
justified. The Court went on to reject the argument that section 17 could meet 
the test for justifying an interference with Aboriginal rights set out in section 35 
of the Constitution Act. 


Judicial Outcome 


The application for review was allowed. The Court set aside the decision to 
refuse disclosure and referred the decision back to the Chief Statistician with a 
direction that he consider paragraph 17(2)(d) of the Statistics Act and that the 
census records for 1921, 1931, and 1941 could be disclosed to the ethnohistorian 
on behalf of the Algonquin Bands, upon his undertaking that he will keep 
confidential the personal information in the census records with respect to non- 
Aboriginal persons. 
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Future Steps in the Proceeding 


This decision has been appealed (Court file A-107-06). The outcome of the appeal 
will be reported in next year’s annual report. 


II. Cases in progress - Information Commissioner as 
Applicant / Appellant 


The Information Commissioner of Canada v. The Executive Director of the 
Canadian Transportation Accident Investigation and Safety Board and NAV 
Canada and the Attorney General of Canada, A-165-05 and A-304-05, Federal 
Court of Appeal, Richard, C.J., Desjardins, Evans, J.J. heard February 28 and 
March 1, 2006. Judgement reserved. (See Annual Report, 2004-2005, p. 52-53 for 
more details) 


Nature of Proceedings 


This is an appeal of Madam Justice Snider’s decision of March 18, 2005 to dismiss 
the Information Commissioner’s application for review of the decision of the 
Executive Director of the Canadian Transportation Accident Investigation and 
Safety Board (hereinafter the “TSB”) to refuse to disclose tapes and transcripts of 
communication between air traffic controllers and aircraft personnel (“ATC” 
communications). Justice Snider further refused to determine a constitutional 
issue as to whether subsection 9(2) of the Radiocommunication Act 1985, cr. 2 
infringes paragraph 2(b) of the Canadian Charter of Rights and Freedoms (the 
right to freedom of expression). 


Issue Before the Court of Appeal 


1. Whether the Application Judge erred in fact and in law in the proper 
interpretation of the definition of “personal information” set out in section 3 of 
the Privacy Act, R.S.C. 1985, c. P-21 and in her application of subsection 19(1) 
of the Act to the records at issue; 


2. Whether the Application Judge erred in fact and in law by finding that all 
information contained in the records at issue was personal information 
properly exempted from disclosure under section 19 of the Act, without any 
severance pursuant to section 25 of the Act; 


3. Whether the Application Judge erred in fact and in law with respect to the 
application of paragraph 19(2)(b) of the Act regarding public availability of 
information contained in recordings and transcripts of ATC radiocommuni- 
cations on public radio frequencies reserved to the aeronautical service; 


4. Whether the Application Judge erred in fact and in law with respect to the 
application of paragraph 19(2)(c) of the Act and paragraphs 8(2)(a), (b) and 
subparagraph 8(2)(m)(i) of the Privacy Act; 


5. Whether the Application Judge erred in fact and in law by refusing to 
determine the constitutionality of subsection 9(2) of the Radiocommunication Act, 
relating to the public availability, the use and the dissemination of information 
contained in ATC radiocommunications on public radio frequencies reserved to 
the aeronautical service; and 


6. Whether subsection 9(2) of the Radiocommunication Act, as it relates to ATC 
radiocommunications, is contrary to paragraph 2(b) of the Charter and cannot 
be upheld by section 1 of the Charter. 


Outcome 


The appeal was heard on February 28 and March 1, 2006, and judgment was 
reserved. The outcome of these judicial proceedings will be reported in next 
year’s annual report. 


The Information Commissioner v. The Minister of Transport, Court file T-55-05, 
Federal Court, Blais, J. 


This is an application for review under section 42 of the Access to Information Act 
in relation to the Minister of Transport’s refusal to disclose an electronic copy of 
the Civil Aviation Daily Occurrence Reporting System (CADORS) database 
table(s) being information requested under the Act. 


Factual Background 


On June 12, 2001, a request was made under the Act for access to “an electronic 
copy of the CADORS database table(s) which track(s) aviation occurrences; a 
paper printout of the first 50 records; a complete field list; and information on any 
codes needed to interpret data in the tables”. The CADORS is a national database 
consisting in 2001 of approximately 36,000 safety reports of aviation “occurrences” 
and is compiled by Transport Canada who receives these reports from a variety of 
sources including NAV Canada, the Transportation Safety Board, and aerodromes. 


On August 9, 2001, Transport Canada responded by providing the requester with a 
copy of the Record Layout (which lists the fields of information found in the 
CADORS database), but otherwise refused to provide the requested records in 
their entirety. Initially, this access refusal was based on the contention that the 
database could not be severed and reproduced. Subsequently, during the course of 
the Information Commissioner’s investigation, Transport Canada acknowledged 
that the database could, in fact, be copied and, if necessary, portions could severed. 
Still, Transport Canada withheld 33 of the 51 fields of information based on 
subsection 19(1) of the Act (the “personal information” exemption). 
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Transport Canada conceded that the information, in and of itself, does not 
constitute personal information, yet it maintains that the release of CADORS 
information would amount to disclosure contrary to subsection 19(1) of the Act 
because of what is referred to as the “mosaic-effect”, a concept used in relation 
to information pertaining to security and intelligence in the context of assessing 
a reasonable expectation of injury. Specifically, Transport Canada states that 

it is possible that CADORS information might be linked with other information 
publicly available to reveal “personal information” concerning identifiable 
individuals. 


In the Information Commissioner’s view, the information contained in the database 
pertains to aircraft and air occurrences, not individuals, such that section 19 of 

the Act does not apply. The Minister has refused to accept the Information 
Commissioner’s recommendation that the requested records be disclosed. 

On January 14, 2005, the Information Commissioner filed an Application for 
Judicial Review of the Minister’s access refusal. 


Future Steps in the Proceedings 


This application was heard before Mr. Justice Blais on February 9, 2006, and the 
hearing will continue on May 15, 2006. The outcome of these judicial proceedings 
will be reported in next year’s annual report. 


The Information Commissioner of Canada v. Minister of Environment, T-555-05, 
Federal Court, (See Annual Report 2004-2005, p. 59) 


Nature of Proceedings, Background and Issues before the Court were reported 

in last year’s annual report. In a nutshell, the issue is whether or not Cabinet 
confidences, which qualify for disclosure pursuant to paragraph 69(3)(b) of the Act 
(i.e. discussion paper material), may be withheld pursuant to section 21 of the Act. 


Future Steps in the Proceedings 


The matter is ongoing. Hearing of the application has not taken place yet, and the 
results of these judicial proceedings will be reported in next year’s annual report. 


The Information Commissioner v. The Minister of National Defence, T-210-05, 
Federal Court 


Nature of Proceedings 


This is an application for judicial review, commenced pursuant to paragraph 
42(1)(a) of the Access to Information Act, for a review of the refusal by the 
Minister of National Defence to disclose records requested under the Act 
pertaining to “M5 meetings” for 1999. The issue is whether records held in the 
office of the Minister of Defence, which relate to the Minister’s duties as 
Minister of Defence, are subject to the right of access. 


Factual Background 


See Annual Report 2004-2005 at pages 44 to 49 for more details 


Future Steps in the Proceedings 


Further to a motion by the Information Commissioner, these proceedings were 
consolidated to some extent with related proceedings introduced this year in 
Federal Court files T-1209-05, T-1210-05 and T-1211-05 with respect to issues 
regarding disclosure of agendas of former Prime Minister Chrétien and of a former 
Minister of Transport Canada. However, following the federal elections of January 
23, 2006, counsel for the respondents sought and obtained, with the consent of the 
Information Commissioner, an Order to stay the proceedings until May 5, 2006 in 
order to receive further instructions from the new government with respect to the 
conduct of these proceedings. The Information Commissioner will report the 
results and/or progress of these proceedings in next year’s annual report. 


The Information Commissioner v. The Prime Minister of Canada, T-1209-05, 
Federal Court 


Nature of Proceedings 


This is an application for judicial review, commenced pursuant to 
paragraph 42(1)(a) of the Access to Information Act, for a review of the refusal 
by a former Prime Minister to disclose records requested under the Act 
pertaining to the Prime Minister’s agenda books for January 1994 to 

June 25, 1999. The issue is whether or not the agendas, held in the Prime 
Minister’s Office, are subject to the right of access. 


Factual Background 


See Annual Report 2004-2005, pages 42 to 44 for more details. 


Further Steps in the Proceedings 
See information supra in Court file T-210-05. 


The Information Commissioner v. The Commissioner of the Royal Canadian 
Mounted Police, T-1210-05, Federal Court 


Nature of Proceedings 


This is an application for judicial review, commenced pursuant to 

paragraph 42(1)(a) of the Access to Information Act, for a review of the refusal by 
the Commissioner of the RCMP to disclose records requested under the Act 
pertaining to the agenda of the former Prime Minister Chrétien covering the 
period of January 1, 1997 to November 4, 2000. The issues are whether or not the 
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agendas qualify for exemption, in their entirety, for reasons of privacy (section 
19) or for reasons of safety (section 17). 


Factual Background 
See Annual Report 2004-2005, pp. 39-42. 


Further Steps in the Proceedings 


See information supra in Court file T-210-05. 


The Information Commissioner v. The Minister of Transport Canada, T-1211-05, 
Federal Court 


Nature of Proceedings 


This is an application for judicial review, commenced pursuant to paragraph 
42(1)(a) of the Access to Information Act, for a review of the refusal by the Minister 
of Transport to disclose records requested under the Act pertaining to Minister 
Collenette’s agenda for the period June 1, 1999 to November 5, 1999. The issue is 
whether these records, held in the minister’s office, are subject to the right 

of access. 


Factual Background 
See Annual Report 2004-2005, pp. 35-38 for more details. 


Further Steps in the Proceedings 


See information supra in Court file T-210-05. 


III. Cases in Progress - Information Commissioner 
as a Respondent 


The Attorney General of Canada v. The Information Commissioner of Canada, 
Court file T-531-06 


On March 23, 2006, an application for judicial review was brought by the Attorney 
General of Canada against the Information Commissioner, under section 18.1 

of the Federal Courts Act. The Application for Review relates to the lawfulness of 
decisions issued by the Information Commissioner’s delegate, requiring counsel 
and various witnesses to keep confidential the questions asked, answers given, and 
exhibits used during the taking of evidence under oath of various witnesses who 
appeared under subpoena before the Information Commissioner’s delegate in a 
matter concerning the investigation of a complaint made pursuant to the Access to 
Information Act against the head of Indian and Northern Affairs Canada. 


This proceeding will continue before the Federal Court, and results will be 
reported in next year’s annual report. 


IV. Cases in Progress - Information Commissioner as 
an Intervener 


The Attorney General of Canada v. H.J. Heinz Co. of Canada Ltd. and The 
Information Commissioner of Canada, SCC 30417, Supreme Court (See Annual 
Report 2004-2005, pp. 64-65 for more details) 


The principal question is whether or not third parties are entitled to raise 
exemptions, other than section 20, during the course of a section 44 court review 
of a department's decision to disclose requested records. This appeal was heard 
on November 7, 2005. The outcome of this appeal will be reported in next year’s 
annual report. 


Minister of Justice v. Sheldon Blank, the Attorney General for Ontario, the 
Advocates’ Society and the Information Commissioner of Canada, SCC 30553, 
Supreme Court 

Nature of Proceedings 

This was an appeal to the Supreme Court of Canada from the decision of the 


Federal Court of Appeal in Blank v. Canada (Department of Justice), 2004 FCA 287. 


Factual Background 


Sheldon Blank, the owner and operator of a pulp and paper mill, had sought the 


release of a large number of documents related to charges of regulatory offences 
laid against him by the federal government. Thirteen charges had been laid 
against him and his company, Gateway Industries Ltd., in 1995. Eight of these 
charges were quashed by the Manitoba Provincial Court in 1997, and five were 
quashed by the Manitoba Queen’s Bench Court in April 2001. The Crown then 
laid new charges in July 2002 by way of indictment, but stayed them in 
February 2004 and declared it would not pursue the prosecution. Mr. Blank 
and his company sued the federal government for damages for alleged fraud, 
conspiracy, perjury, and abuse of prosecutorial powers. Mr. Blank’s access 
requests related to obtaining information about how the charges against him 
had been handled internally. 


The first of Mr. Blank’s requests yielded the release of approximately 2,297 pages 
of material, with another 1,226 pages withheld, and 36 pages partially withheld. 
In May 1999, he filed a second request for all the pages that had been exempted 
under the first request. He did obtain release of another few hundred pages, but 
otherwise the exemptions were maintained. He then filed a complaint with the 
Information Commissioner. During the investigation, an additional few hundred 
pages of documents were released in whole or in part. However, some pages 
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remained withheld, particularly those for which solicitor-client privilege under 
section 23 of the Act had been claimed. Mr. Blank filed for judicial review in the 
Federal Court concerning the remaining pages. 


Justice Campbell of the Federal Court upheld most of the claimed exemptions in 
the trial decision, Blank v. Canada (Department of Justice), 2003 FC 462, but ordered 
the release of some additional documents, including three that were covered by 
litigation privilege. Justice Campbell found that litigation privilege ends when 
the litigation in question terminates. He ruled that, since the charges against 

Mr. Blank had long been stayed, there was no remaining protection for documents 
that were subject to litigation privilege only. Justice Campbell acknowledged that 
litigation privilege is considered part of solicitor-client privilege under section 23 
of the Act and therefore subject to exemption where it applies. However, once 
litigation privilege ceases at common law, it is no longer applicable under the Act. 


Mr. Blank appealed this decision to the Federal Court of Appeal, seeking the 
release of further documents that had continued to be exempted. The Crown 
cross-appealed on the issue of whether litigation privilege terminates with the 
litigation and is, at that point, no longer applicable under section 23 of the Act. 
The Federal Court of Appeal was unanimous in dismissing Mr. Blank’s appeal, 
but split on the cross-appeal. Justices Pelletier and Décary agreed that litigation 
privilege, while included in section 23 of the Act, is of limited duration and ends 
with the litigation itself. Justice Létourneau disagreed and stated in dissent that, 
while litigation privilege is indeed included under section 23 of the Act, any time 
limit at common law would not apply in the access context. 


In Justice Létourneau’s dissenting view, since section 23 is discretionary, there 
cannot be an involuntary termination of the privilege, since that would nullify or 
at least restrict the government's discretion as granted to them by the Act. He 
concluded that, for policy reasons, access requesters should not be able to use the 
Act to seek documents that would not normally be available to them through 
regular disclosure. He noted that there were particular problems with allowing 
people to access litigation documents for the kind of actions that the government 
pursues on a regular basis, especially in cases of criminal prosecution, since the 
Crown might re-use the same strategy with more than one litigant, who could 
then gain a strategic advantage by making an access request. He recommended 
that the competing interests be assessed on a case-by-case basis with each claim 
under the Act. However, he noted that the Crown had not put forward any 
evidence justifying the exercise of its refusal to disclose in this particular case for 
the Court to weigh. 


The further issue of whether those documents that were subject to solicitor-client 
privilege could be severed under section 25 of the Act was sent back to the 
Federal Court for re-determination, where it was concluded by Justice Mosley in 
Blank v. Canada (Department of Justice), 2005 FC 1551, that: 


¢ Despite the paramount nature of section 25 of the Act, it is not reasonable to 
expect severance of disconnected snippets of information. Where documents 
covered by solicitor-client privilege only contain a few words or phrases that 
would not be privileged, there is no need to sever them. Severance under 
section 25 is only required where it is reasonable. 


Substantive information contained in the privileged documents, such as, in this 
case, a list of other documents that may not be covered by privilege, can be 
severed and disclosed. However, it must be discrete and coherent data for 
which there is no reasonable basis to claim privilege. 


Since disclosure by the Crown is mandatory in criminal proceedings, this 
cannot be considered a voluntary or implied waiver of privilege. 


e In the context of the Act, a partial waiver of privilege cannot be considered a 
full waiver for disclosure purposes. 


Meanwhile, the Crown sought and received leave to appeal the Federal Court of 
Appeal’s decision to the Supreme Court of Canada. Leave was granted in April 
2005, and the hearing was held in December 2005. The Information 
Commissioner appeared as an intervener, as did the Advocates’ Society and the 
Attorney-General of Ontario. Mr. Blank was self-represented. 


issues Before the Court 


Is litigation privilege, as encompassed in section 23 of the Act, subject to a 
durational limit? 


Arguments 


The Information Commissioner argued that, according to the federal 
jurisprudence, solicitor-client privilege has two branches. The first is the 
traditional legal advice privilege, which protects communications between 
counsel and client. The second is litigation privilege, which protects the counsel 
and client’s preparation for litigation and terminates once that litigation is over. 
The Information Commissioner agreed with the other parties that both were 
covered by section 23 of Act. The Information Commissioner also agreed with the 
Federal Court of Appeal’s position that the application of the privilege is 
governed by the common law and the duration limit applies. 
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The Information Commissioner argued that any notion that the litigation 
preparations of Crown counsel should be given indefinite protection would be 
inconsistent with the purpose of the Act and the fact that exceptions to access must 
be limited and specific. The Information Commissioner also argued that the 
discretion to disclose under section 23 must be exercised in accordance with these 
principles as well. The Information Commissioner noted that any client-counsel 
communications exchanged as part of preparation for litigation would be covered 
by the indefinite legal advice branch of the privilege, so there was no need to 
worry that they would be disclosed under the Act anyway. 


The Crown argued at the hearing for a single underlying rationale for both 
branches of the privilege which did not justify the imposition of a durational limit 
on the litigation branch of the privilege. The Attorney-General of Ontario 
supported this position. The Advocates’ Society, on the other hand, took the view 
that the two privileges were so different in rationale and scope as to almost 
constitute two separate privileges, although it acknowledged that both were 
covered under section 23 of the Act. The Advocates’ Society also requested from 
the Court a set of principled guidelines for applying litigation privilege and 
identifying the type of documents that fall under it, in keeping with the demands 
of modern litigation. 


Mr. Blank argued for the maximum disclosure possible under the law. 


Outcome 


The Supreme Court took its decision under reserve, and the outcome will be 
reported in next year’s annual report. 


C. Legislative Changes 


Changes affecting the Access to Information Act 


The definition of “aboriginal government” in subsection 13(3) of the Act has been 
modified to add two additional aboriginal governments. The Government public 
Bill C-14 (38"" Parliament, 1° Session), entitled An Act to give effect to a land claims 
self-government agreement among the Tlicho, the Government of the Northwest Territories 
and the Government of Canada, to make related amendments to the Mackenzie Valley 
Resource Management Act and to make amendments to other Acts, received royal assent 
on February 15, 2004, and came into force on August 4, 2005 [SI/2005-0054]; and 
the Government public Bill C-56 (38"" Parliament, 1° Session), entitled An Act to 
give effect to the Labrador Inuit Land Claims Agreement and the Labrador Inuit Tax 
Treatment Agreement, received royal assent on June 23, 2005, and came into force on 
December 1, 2005 [SI / 2005-0117]. 


As a result subsection 13(3) of the Act reads as follows: 
Definition of “aboriginal government” 
13.(3) The expression “aboriginal government” in paragraph (1)(e) means 


(a) Nisga’a Government, as defined in the Nisga’a Final Agreement given effect 
by the Nisga’a Final Agreement Act; 


(b) the council, as defined in the Westbank First Nation Self-Government 
Agreement given effect by the Westbank First Nation Self-Government Act; 


(c) the Tlicho Government, as defined in section 2 of the Tlicho Land Claims and 
Self-Government Act (Section 107); or 


(d) the Nunatsiavut Government, as defined in section 2 of the Labrador Inuit 
Land Claims Agreement Act. 


The Government public Bill C-11 (38 Parliament, 15 Session) entitled An Act to 
establish a procedure for the disclosure of wrongdoings in the public sector, including the 
protection of persons who disclose the wrongdoings, received royal assent on 
November 25, 2005 [Statutes of Canada, 2005, c. 46] and will come into force on 
proclamation. This Bill will amend section 16 of the Act by adding the following 
after subsection (1): 


(1.1) If the record came into existence less than five years before the request, the 
head of a government institution may refuse to disclose any record 
requested under this Act that contains information 


(a) in relation to or as a result of a disclosure or an investigation under the 
Public Servants Disclosure Protection Act; or 


(b) obtained by a supervisor or a senior officer designated under 
subsection 10(2) of that Act, or by the Public Sector Integrity 
Commissioner, in relation to or as a result of a disclosure or an 
investigation under that Act, if the information identifies, or could 
reasonably be expected to lead to the identification of, a public servant 
who made a disclosure under that Act or who cooperated in an 
investigation under that Act. 


The Government public Bill C-25 (37 Parliament, 2"4 Session), entitled An Act to 
Modernize Employment and Labour Relations in the Public Sector and to Amend the 
Financial Administration Act and the Canadian Centre for Management Development 
Act and to Make Consequential Amendments to Other Acts, received royal assent on 
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November 10, 2003 and sections 224 and 225 came into force on April 1, 2005 
[SI/ 2005-0024]. This Bill amends: 


Subsections 55(4) and 57(4) of the Act by replacing the expression “Public 
Service of Canada” by “federal public administration”, wherever it occurs in the 
English version. (Section 224) 


Subsection 55(3) of the Act by replacing the expression “Public Service” by the 
expression “public service” wherever it occurs in the English version, other than 
in the expressions “Public Service corporation”, “Public Service Employment 
Act”, “Public Service Pension Fund” and “Public Service Superannuation Act”. 
(Section 225) 


Proposed Changes to the Access to Information Act 


The Government public Bill C-78 (38"" Parliament, 1°t Session) entitled An Act 
respecting the establishment of the Public Health Agency of Canada and amending certain 
acts proposes to amend subsection 20(1) of the Act by adding the following after 
paragraph (b): 


(b.1) information supplied to a government institution by a third party for the 
preparation, maintenance, testing or implementation by the government 
institution of emergency management plans within the meaning of section 2 of 
the Emergency Management Act and that is about the vulnerability of the third 
party’s buildings or other structures, its networks or systems, including its 
computer or communications networks or systems, or the methods used to 
protect any of those buildings, structures, networks or systems”. 


The Bill also contemplates a change to the public interest override clause in 
subsection 20(6), as follows: 


20(6) The head of a government institution may disclose all or part of any 
record requested under this Act that contains information described in any of 
paragraphs (1)(b) to (d) if 


(a) that disclosure would be in the public interest as it relates to public 
health, public safety or protection of the environment; and 


(b) the public interest in disclosure clearly outweighs in importance 
any financial loss or gain to a third party, any prejudice to the security 
of its structures, networks or systems, any prejudice to its competitive 
position or any interference with its contractual or other negotiations. 


(2005, Bill C-78, Section 8; received First Reading on November 17, 2005) 


Amendments to Schedules I and II 


During the 2005-2006 fiscal year, new government institutions became subject to 
the Access to Information Act while others, which have been abolished, were struck 
out. More statutory prohibitions against disclosure were added to the list of 
provisions set out in Schedule II. The following amendments were made to 
Schedules I and II of the Act. 


By Order in Council pursuant to subsection 77(2) of the Access to Information Act 
(Canada Gazette, Part II, SI/2005-75, in force September 21, 2005, Order 2005- 

1489), Schedule I was amended and the following government institutions were 
added in alphabetical order under the heading "Other Government Institutions": 


Canada Development Investment Corporation /Corporation de développement 
des investissements du Canada 


Canadian Race Relations Foundation / Fondation canadienne des relations raciales 
Cape Breton Development Corporation /Société de développement du Cap-Breton 


Cape Breton Growth Fund Corporation / Corporation Fonds d'investissement du 
Cap-Breton 


Enterprise Cape Breton Corporation / Société d'expansion du Cap-Breton 
Marine Atlantic Inc. / Marine Atlantique S.C.C. 

Old Port of Montreal Corporation Inc. / Société du Vieux-Port de Montréal Inc. 
Parc Downsview Park Inc. / Parc Downsview Park Inc. 

Queens Quay West Land Corporation /Queens Quay West Land Corporation 


Ridley Terminals Inc. / Ridley Terminals Inc. 
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This order was accompanied by the following Regulatory Impact Analysis 
Statement: 


The President of the Treasury Board has requested that the following ten Crown 
corporations be added to Schedule I of the Access to Information Act and to the 
Schedule of the Privacy Act: Canada Development Investment Corporation, 
Canadian Race Relations Foundation, Cape Breton Development Corporation, 
Cape Breton Growth Fund Corporation, Enterprise Cape Breton Corporation, 
Marine Atlantic Inc., Old Port of Montreal Corporation Inc., Parc Downsview Park 
Inc., Queens Quay West Land Corporation and Ridley Terminals Inc. 


On February 17, 2005, the President of the Treasury Board, Reg Alcock, tabled in 
the House of Commons a report on Crown corporation governance entitled 
Meeting the Expectations of Canadians — Review of the Framework for Canada's 
Crown Corporations. The report contains 31 measures designed to significantly 
strengthen the governance and accountability regime for Canada's Crown 
corporations. One of the measures calls for the Access to Information Act (and by 
implication, the Privacy Act) to be extended to the ten aforementioned Crown 
corporations through an Order in Council. 


The Government public Bill C-9 (38 Parliament, 1°t Session) entitled An Act to 
establish the Economic Development Agency of Canada for the Regions of Quebec, 
received Royal Assent on June 23, 2005, and came in force on October 5, 2005 
[SI/2005-101]. Section 18(7) is a reference to the former agency in any of the 
following is deemed to be a reference to the new agency: No change to Schedule I 
is required, as the name of the Agency is already stated under the heading “Other 
Government Institutions” . 


The Government public Bill C-22 (38 Parliament, 1S' Session) entitled An Act to 
establish the Department of Social Development and to amend and repeal certain related 
Acts, received royal assent July 20, 2005, and came in force on October 5, 2005 
[SI/2005-97]. Section 42 of this Bill amends Schedule I by adding, under the 
heading “Departments and Ministries of State”, the “Department of Social 
Development / Ministere du Développement social”. Sections 43 and 44 
respectively amend Schedule II by replacing the reference to section 104, 
opposite the Canada Pension Plan, with a reference to subsection 104.01(1), and 
the reference to section 33 opposite the Old Age Security Act with a reference to 
subsection 33.01(1). 


The Government public Bill C-23 (38'" Parliament, 15t Session) entitled An Act to 
establish the Department of Human Resources and Skills Development and to amend and 
repeal certain related Acts, received the royal assent on July 20, 2005, and came into 
force on October 5, 2005 [SI/2005-99]. Section 58 amends Schedule I by striking 


out the following under the heading “Departments and Ministries of State’: 
“Department of Human Resources Development/Ministere du Développement 
des resources humaines”. Section 59 amends Schedule I by adding the following 
in alphabetical order under the heading “Departments and Ministries of State”: 
“Department of Human Resources and Skills Development /Ministére des 
Ressources humaines et du Développement des compétences”. Section 60 amends 
Schedule I by striking out the following under the heading “Other Government 
Institutions” “Department of Human Resources and Skills Development/Ministére 
des Ressources humaines et du Développement des compétences”. Further, 
section 61 amends Schedule II by striking out the reference to “Department of 
Human Resources Development Act/Loi sur le Ministére du Développement des resources 
humaines” and the corresponding reference to section 33.5. 


The Government public Bill C-26 (38 Parliament, 15t Session), An Act to establish 
the Canada Border Services Agency, received royal assent on November, 2, 2005. 
Sections 16 and 19(1) came into force on December 12, 2005. No change is 
required to Schedule I as “former agency” (Canada Border Services Agency) 

is already stated in Schedule I. A reference to the former agency is deemed to 
be a reference to the new agency and any order of the Governor in Council 
made under paragraph (b) of the definition “head” in section 3 of the Access to 
Information Act. 


The Government public Bill C-43 (38'" Parliament, 1 Session) entitled An Act to 
implement certain provisions of the budget tabled in Parliament received royal assent 
and came into force on June 29, 2005 [Statutes of Canada, 2005, c. 30]. Section 88 
amends Schedule I by adding the following under the heading “Other 
Government Institutions”: Canada Emission Reductions Incentives 

Agency / Agence canadienne pour I’incitation a la réduction des émissions. 


The Government public Bill C-6 (37 Parliament, 3" Session) entitled An Act 
respecting assisted human reproduction and related research, received royal assent on 
March 29, 2004. Section 72 of the Bill came into force on January 12, 2006 
[SI/2004-49]. Section 72 of the Bill amends Schedule I to the Access to Information 
Act by adding the following in alphabetical order under the heading “Other 
Government Institutions”: Assisted Human Reproduction Agency of 

Canada/ Agence canadienne de contréle de la procréation assistée. 


The Government public Bill C-25 (37 Parliament, 2"¢ Session), entitled An Act to 
Modernize Employment and Labour Relations in the Public Sector and to Amend the 
Financial Administration Act and the Canadian Centre for Management Development 
Act and to Make Consequential Amendments to Other Acts, received royal assent on 
November 10, 2003. Section 88 came into force on April 1, 2005 [SI/ 2005-0024]. 
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This section amends Schedule I to the Act by replacing the reference to “Public 
Service Staff Relations Board” under the heading “Other Government 
Institutions” to the Access to Information Act by a reference to “Public Service 
Labour Relations Board”. 


The Government public Bill C-6 (37 Parliament, 2™4 Session), An Act to establish 
the Canadian Centre for the Independent Resolution of First Nations Specific Claims to 
provide for filing, negotiation and resolution of specific claims and to make related 
amendments to other Acts, received royal assent on November 7, 2003. Sections 78 
and 79, once proclaimed (not in force as of March 31, 2006), will amend 
Schedule I by adding under the heading “Other Government Institutions” the 
“Canadian Centre for the Independent Resolution of First Nations Specific 
Claims /Centre canadien du reglement indépendant des revendications 
particuliéres des premiéres nations”, and Schedule II by adding a reference to 
the “Specific Claims Resolution Act/Loi sur le reglement des revendications 
particuliéres” and a corresponding reference to section 38 and subsections 62(2) 
and 75(2) of that Act. 


By Order in Council, P.C. 2006-44, February 6, 2006, Schedule I of the Access to 
Information Act under the heading “Other Government Institutions” is amended 
by striking out the Department of International Trade. 


Proposed Changes to Schedules I and II 


During the 38'" Parliament, a number of legislative proposals were introduced to 
amend Schedules I and II of the Access to Information Act. No progress were 
recorded during fiscal year 2005-2006 with respect to Government public Bill C-31 
(38'" Parliament, 1% Session), An Act to establish the Department of International Trade 
and to make related amendments to certain Acts and Government public Bill C-32 

(38' Parliament, 1' Session), An Act to amend the Department of Foreign Affairs and 
International Trade and to make consequential amendments to other Acts. (See 2004-2005 
Annual Report, p. 72 for more details.) 


The Government public Bill C-62 (38"* Parliament, 1%t Session), An act to amend 
the Aeronautics Act and to make consequential amendments to other Acts, proposes to 
amend Schedule II to the Access to Information Act by replacing the reference to 
“subsections 4.79(1) and 6.5(5)” opposite the reference to the “Aeronautics Act” 
with a host of added prohibitions to disclose information and listed as follows: 
“subsection 4.79(1), sections 5.392 and 5.393, subsections 5.394(2), 5.397(2), 
6.5(5), 22(2) and 24.1(4) and section 24.7”. (Bill received First Reading on 
September 28, 2005.) 


Amendments to Heads of Government Institutions 


Designation Order 


The Schedule to the Access to Information Act Heads of Government Institutions 
Designation Order is amended by adding the following in numerical order (Canada 
Gazette Part II, SI/2005-75 in force September 21, 2005, Order 2005-1491): 


Column | 
Government Institution 


12.1 | Canada Development Investment 
Corporation 
Corporation de développement 
des investissements du Canada 
28.2 | Canadian Race Relations Foundation 


Fondation canadienne des relations 
raciales 


82. Cape Breton Development Corporation 


Société de développement du 
Cap-Breton 


Column Il 
Position 


Chairman 


Président 


Executive Director 
Directeur général 


President and Chief Executive Officer 
Président et premier dirigeant 


32.1 


Cape Breton Growth Fund Corporation 


Corporation Fonds d'investissement 
du Cap-Breton 


38.1 | Enterprise Cape Breton Corporation 
Société d'expansion du Cap-Breton 
52.1 | Marine Atlantic Inc. 
Marine Atlantique S.C.C. 
75.4 | Old Port of Montreal Corporation Inc. 
Société du Vieux-Port de Montréal Inc. 
76.001) Parc Downsview Park Inc. 
Parc Downsview Park Inc. 
87.2 | Queens Quay West Land Corporation 


Queens Quay West Land Corporation 


89. Ridley Terminals Inc. 
Ridley Terminals Inc. 


Chief Executive Officer 
Premier dirigeant 


Vice-President 
Vice-président 


President and Chief Executive Officer 
Président et premier dirigeant 
President and Chief Executive Officer 
Président et premier dirigeant 
President and Chief Executive Officer 
Président et premier dirigeant 


Senior Vice-President 
Vice-président principal 


President 
Président 
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CHAPTER VI 


Corporate Services 


Corporate Services provides financial, human resources, information 
management/ information technology, and general administrative services to the 
Office of the Information Commissioner’s main activity. Such services are essential 
to the ability to manage the office’s operations strategically, fulfill its mandate, meet 
the expectations of Parliamentarians and Canadians, and achieve its strategic 
outcomes. It also provides the important infrastructure to support the OIC’s 
decision-making function and to implement government-wide management 
initiatives. 


As has been mentioned previously in this report, the office has been in a resource 
crisis for the past several years. Corporate Services worked closely with 
operational managers to ensure that all possible efficiency savings were identified 
and implemented consistent with statutory obligations and prevailing 
professional service standards. 


Financial Services 


Additional governance and accountability structures were put into place, such as 
the Management Accountability Framework (MAF). 


Accounting and reporting of financial activities consistent with government 
policies, directives, and standards was continued and, during the period under 
review, the Office of the Information Commissioner underwent its third annual 
audit, conducted by the Office of the Auditor General (OAG). A copy of the audit 
results are available on request, or at the commissioner’s website. 


Human Resources 


The main activity for Human Resources during 2005-06, was the implementation 
of the Public Service Modernization Act. 


During the period under review, all policies, Human Resource delegations, 
conflict resolution instruments, and so forth were updated to reflect changes 
brought about as a result of legislative amendments associated with the coming 
into force of the new Public Service Modernization Act. In addition, all OIC staff 
received corresponding training. 


81 


82 


Information Technology 


In managing a high volume of cases originating from across the country, the 

OIC relies on up-to-date, automated technological systems and tools to enable 
decision-makers and employees to share and exchange information, support case 
preparation, manage the flow of cases through various stages, and communicate 
and consult with stakeholders. 


During the period covered by this Annual Report, the Information Technology 
Branch upgraded its: Records Documentation Information Management System 
(RDIMS),; Integrated Investigations Application (IIA), which is its main case - 
tracking system; and, its Legal Tracking System (LTS). 


In addition, the Information Technology Branch increased the office’s internet 
security through the introduction of anti-spam and anti-spyware. 


Administrative Services 


During the period covered by this report, Administrative Services focused 
on ensuring its acquisitions were fair and transparent, and provided good value 
for money. 


Funding Pilot Project 


As discussed previously in this report, a House of Commons Panel on the 
Funding of Officers of Parliament has been created. Corporate Services plays a 
central role in coordinating communications with the panel and the Treasury 
Board Secretariat, and in preparing and presenting the OIC’s resource requests 
and justifications. 


Figure 1 summarizes the office’s operating budget and FTE (full time staff 
equivalents) utilization for 2005-06. Figure 2 breaks down the utilization of 
resources by category of expenditure. 


Figure 1: Resources by Activity (2005-2006) 


Access to 


FTE Utilization 


Percent | Operating Budget* | Percent 


Government Information 79% $4,027,355 
Corporate Services ** 21% $1,160,987 
Total Access Program Vote 100% $5,188,342 


* Excludes Employee Benefits 


** The non-salary portion of the Corporate Services’ operating budget includes 
approximately 90% of program-related expenditures. 


Figure 2: Details by Object of Expenditures (2005-2006) 


Standard Corporate Access to 


Object Services Government 
Information 


Salaries 754,190 3,358,688 | 4,112,878 


Transportation and 
Communication 02 


71,087 
1,653 
1595191 


66,256 
97,983 
443,303 


137,343 
99,236 
598,494 


Information 


Professional Services 


Rentals 


Repair & Maintenance 


Materials and Supplies 70,935 


Acquisition of Machernery 
and Equipment 


09 


12 
Notes: 


15,684 97,599 
Lay th 2,/84 
4,027,355 | 5,188,342 

1. Excludes Employee Benefit Plan (EBP). 
2. Expenditure figures do not incorporate final year-end adjustments. 


3. Corporate Services’ expenditures for Standard Objects 02-12 primarily represent program 
related disbursements (approximately 90%). 


Other Subsidies and Payments 


Total Access Program Vote 
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“Knowledge is the most democratic source of power.” 


Alvin Toffler, “The Democratic Difference” (1990) 
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“The purpose of this Act is to extend the present laws of Canada to provide a 
right of access to information in records under the control of a government 
institution in accordance with the principles that government information 
should be available to the public, that necessary exemptions to the right of 
access should be limited and specific and that decisions on the disclosure of 
government information should be reviewed independently of government. 


Subsection 2(1) 
Access to Information Act 


May 2007 


The Honourable Noél A. Kinsella 
The Speaker 

Senate 

Ottawa ON K1A 0A4 


Dear Mr. Kinsella: 


I have the honour to submit the annual report of the Information Commissioner 
to Parliament, covering the period from April 1, 2006 to March 31, 2007. 


My term as Information Commissioner commenced on January 15, 2007, thus 
for most of the period covered by this report, | was not the Commissioner. As a 
result, I cannot claim this to be “my” annual report except in the legal sense. 
However, as is always the case, such reports reflect the work of an institution, 
not a person, and it is with pride and humility that I present it, through you, to 
the Senate. 


Yours sincerely, 


Git tam 


Robert Marleau 


May 2007 


The Honourable Peter Milliken 
The Speaker 

House of Commons 

Ottawa ON K1A 0A6 


Dear Mr. Kinsella: 
Dear Mr. Milliken: 


Ihave the honour to submit the annual report of the Information Commissioner 
to Parliament, covering the period from April 1, 2006 to March 31, 2007. 


My term as Information Commissioner commenced on January 15, 2007, thus 
for most of the period covered by this report, I was not the Commissioner. As a 
result, I cannot claim this to be “my” annual report except in the legal sense. 
However, as is always the case, such reports reflect the work of an institution, 
not a person, and it is with pride and humility that I present it, through you, to 
the House of Commons. 


Yours sincerely, 


i pee 


Robert Marleau 
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Mandate 


The Information Commissioner is an ombudsman appointed by Parliament to 
investigate complaints that the government has denied rights under the Access 
to Information Act-Canada’s freedom of information legislation. 


The Act came into force in 1983 and gave Canadians the broad legal right to 
information recorded in any form and controlled by most federal government 
institutions. 


The Act provides government institutions with 30 days to respond to access 
requests. Extended time may be claimed if there are many records to examine, 
other government agencies to be consulted, or third parties to be notified. 

The requester must be notified of these extensions within the initial timeframe. 


Of course, access rights are not absolute. They are subject to specific and limited 
exemptions, balancing freedom of information against individual privacy, 
commercial confidentiality, national security, and the frank communications 
needed for effective policy-making. 


Such exemptions permit government agencies to withhold material, often 
prompting disputes between applicants and departments. Dissatisfied 
applicants may turn to the Information Commissioner who investigates 
applicants’ complaints that: 


¢ they have been denied requested information; 
¢ they have been asked to pay too much for requested information; 


¢ the department’s extension of more than 30 days to provide information is 
unreasonable; 


e the material was not in the official language of choice or the time for 
translation was unreasonable; 


* they have a problem with the Info Source guide or periodic bulletins which 
are issued to help the public use the Act; 


e they have run into any other problem using the Act. 


The Commissioner has strong investigative powers. These are real incentives to 
government institutions to adhere to the Act and respect applicants’ rights. 


Since he is an ombudsman, the Commissioner may not order a complaint 
resolved in a particular way. Thus, he relies on persuasion to solve disputes, 
asking for a Federal Court review only if he believes an individual has been 
improperly denied access and a negotiated solution has proved impossible. 
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CHAPTER I 


The Year in Review 


Changing the Guard 


In this reporting year, the term of Canada’s third, and longest serving, 
Information Commissioner, the Hon. John M. Reid, P.C., came to an end. 
During his thrice-extended term of office, from July 1, 1998 to September 30, 
2006, Mr. Reid earned a reputation for courage and tenacity in the enforcement 
of the Access to Information Act (the Act). Canadians owe him a debt of 
gratitude. Indeed, for this new Commissioner, whose term commenced on 
January 15, 2007, it is humbling and inspiring to follow in the footsteps of his 
three predecessors, Inger Hansen, John Grace, and John Reid, all of whom 
earned reputations for integrity and professional excellence. 


Especially, it is a privilege to be entrusted with the institutional obligation to 
nurture and enforce such an important pillar of our democracy — the right to 
know! The courts refer to this right as “quasi-constitutional”; the report of the 
first Parliamentary review termed it of “similar significance” to the Canadian 
Charter of Rights and Freedoms as instruments with which to strengthen 
Canadian democracy. 


Since the Act came into force on July 1, 1983, the right of access has become 
more and more entrenched in the operations of government. There is more 
transparency and, hence, accountability in government. No, it is not always 
easy for Canadians to stomach what they see through the windows into 
government opened by the access law, nor for public officials to govern in a 
fishbowl. Yet excessive secrecy would be even harder to digest; our democracy 
is all the more vibrant for the legally enforceable right we Canadians have to go 
behind the “stories” governments choose to tell us, to obtain source documents, 
and to explore the stories which all governments store in dark corners. 


Despite much progress since 1983, there remain impediments to the full 
realization of Parliament’s intent as expressed in the Act. Too often, responses 
to access requests are late, incomplete, or overly-censored. Too often, access is 
denied to hide wrongdoing, or to protect officials or governments from 
embarrassment, rather than to serve a legitimate confidentiality requirement. 

| Year after year, in the pages of these reports, information commissioners recount 


_ what is going wrong and offer views on how to make it right. 


This Commissioner is pledged to assisting governments to do better, and 
requesters to fare better, when administering and using the Act. He is also 
pledged to assisting Parliament in playing its vital role of holding ministers and 
officials to account for the good administration of the Act, and of keeping the 
Act itself effective and up-to-date. 


Amending the Access to Information Act 


In this reporting year, for only the second time since the Act came into force, 
changes were made to the Act at the government’s initiative. The first was in 
1992 when the government amended subsection 12(3) of the Act to provide 
persons with sensory disabilities with a right to request access to records in 
alternative formats. This year’s changes were included in Bill C-2, An Act 
providing for conflict of interest rules, restrictions on election financing and measures 
respecting administrative transparency, oversight and accountability (the Federal 
Accountability Act), which received royal assent on December 12, 2006. 


In April of 2006, the former Information Commissioner submitted a Special 
Report to Parliament setting out his concerns about the access amendments 
contained in Bill C-2. Those concerns will not be repeated here; overall, 
however, the Special Report expressed the view that the amendments, requiring 
some previously accessible records to be, henceforth, kept secret (i.e. records 
relating to reports of wrongdoing and internal audits), were not justifiable. 

As well, it expressed the view that the special exemptions and exclusions 
designed for newly added institutions are unjustifiably broad. Indeed, a bill 
intended to reduce the scope of secrecy authorized by the Federal Accountability 
Act (Bill S-223) has already been introduced in the Senate, on February 15, 2007, 
by a Liberal Senator (Senator Lorna Milne). 


History has shown that the care and nurturing of the Act falls largely to 
Senators and MPs who are not in Cabinet. That is understandable. 
Governments of all political stripes find it a challenge to wield power (and keep 
power) without keeping secrets — or, at least, without maintaining control over 
the timing and “spin” of information disclosures. It is no surprise, then, that the 
only “muscle” added to the Act since 1983 came by way of Colleen Beaumier’s 
private member’s bill, introduced in 1997, to make it an offence to destroy, alter, 
or conceal records (or to counsel such activities) for the purpose of thwarting the 
right of access. And, too, it is no surprise that no government has proposed any 
significant reform bill for access to information — it fell to two backbench MPs, 
John Bryden and Pat Martin, to champion comprehensive reforms. Through 
their diligence, and the broad support for access reform they generated, it now 
seems more likely than ever that government will introduce a comprehensive 
reform bill. 
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Some may say: Be careful what you wish for! A government's access reform bill 
might weaken access, not strengthen it! From a government’s perspective, 
reform might entail making it easier to justify secrecy, making it more expensive 
to use the Act, weakening the power of oversight, removing classes of records 
from the Act’s coverage, and so forth. The government's discussion paper on 
access reform (released on April 11, 2006) did little to allay such fears. 


Happily, the Standing Committee on Access to Information, Privacy and Ethics 
has held the government’s feet to the fire (both a Liberal and a Conservative 
government). In this reporting year, the Committee investigated an incident of 
alleged improper disclosure within government of the identity of an access 
requester. In its report, the Committee offered constructive guidance to public 
officials concerning their obligation to restrict dissemination of requester 
identities and to be “blind” to requester identities when making decisions about 
the timing and content of disclosures. 


As well, in this reporting year, the Committee called senior officials to appear 
from government institutions that received a failing grade on the “report card” 
reviews conducted by the Office of the Information Commissioner. Being forced 
to give public explanations for poor performance to a parliamentary committee 
captured the attention of government. Detailed remedial plans were ready 
when officials appeared to give their evidence, and those plans are being 
implemented in the knowledge that this Commissioner and the Committee are 
keenly interested onlookers. 


Most important, the Committee has insisted, in a report to Parliament, that the 
government come forward with a bill to comprehensively reform the Act. 


The previous Information Commissioner, at the request of the Committee, 
prepared a draft access reform bill drawing from modern access legislation in 
other jurisdictions, previous private members’ bills, the results of the statutorily 
mandated three-year review of the Act by a House of Commons committee, and 
the experience of the Office of the Information Commissioner over 23 years. 

It offers members of Parliament and the public a yardstick against which to 
measure any reforms brought forward by government. 


This Commissioner, too, stands ready to assist the government and Parliament 
as they carry out their respective roles of proposing and disposing of legislation. 
He has, in this regard, offered the collaborative assistance of his office to the 
Minister of Justice and President of the Treasury Board, in the development of 
any legislative initiative to reform the Access Act - better to address areas of 
disagreement before the fact, if at all possible. 


Rea ea | 


Administrative Improvements 


Many of the initiatives required to make the Act more efficient and effective do 
not require legislative change. Indeed, a good blueprint for administrative 
reform was set out in the 2002 report of the government's Access to Information 
Review Task Force: “Access to Information: Making it Work for Canadians”. 


In this regard, too, this Commissioner has offered to the President of the 
Treasury Board (the minister designated to ensure the effective administration of 
the Act throughout government) cooperation in the realization of that blueprint. 


Administrative renewal must make it a priority to professionalize and support 
the unsung heroes of government transparency — the Access to Information and 
Privacy (ATIP) administrators. Their role should now be recognized as a unique 
profession and be acknowledged as a specific element of accountability in our 
system of government. 


Key deputy ministers, especially those whose departments can’t seem to respect 
consistently their obligations to answer access requests within statutory 
deadlines, are now recognizing that there is a system-wide problem in recruiting 
and retaining qualified ATIP officers. This problem was clearly identified in the 
2002 Task Force Report: “Access to Information: Making it Work for 
Canadians”, as follows: 


“Dedicated, qualified, motivated access professionals are crucial to the 
effective provision of access to information. Attracting and retaining skilled 
staff is now a significant challenge for ATI units as the demand for qualified 
employees far exceeds the supply. This situation will worsen as experienced 
access Officials retire, move to other positions, or leave the public service. 
This has unfortunately led to a practice of access units “poaching” staff from 
each other, and the overuse of contractors in some departments. While the 
use of contractors is appropriate when needed to meet unplanned demand or 
temporary staffing shortages, it cannot be a long-term strategy or a viable 
approach to the day-to-day delivery of the access program. 


Recruitment, retention and succession planning are now an urgent necessity, 
and must be addressed on a government-wide basis. Among the successful 
measures that some institutions are using to bring people into the access 
community is the creation of developmental positions, or internships, in 
access units. Through such positions they recruit staff to the access unit from 
other parts of the institution or from outside the public service, applying a 
philosophy of “growing our own” through on-the-job staff development. 


There are several initiatives that could help make working in ATI or an 
attractive career choice: 


e Enhancing career mobility by classifying access officials within a broader 
grouping of professionals with related skills and impact (for example, in 
some institutions, access units are located with the compliance and rights- 
based processes, while in others, they are with strategic areas such as 
planning, communications or executive services, or with information 
management officials); 


e Standardizing statements of qualifications for ATIP Coordinator positions, 
as well as for other access staff positions, along with suggested tools to 
assess the qualifications; and 


e Reviewing classification standards within the access to information 
community, examining and rationalizing the levels of Access to Information 
Coordinator, analyst and staff positions across the government.” 


These same challenges are being experienced throughout Canada in provincial 
and municipal governments, and there is a widespread recognition of the need 
for national professional standards for ATIP administrators. 


An exciting step was taken this year towards establishing a new profession of 
information rights (i.e. access to information and privacy) administrators in 
Canada. Two of Canada’s associations of access and privacy administrators 
(CAPA and CAPAPA) came together to spearhead an initiative to develop core 
competencies and a certification process for the new profession. The initiative is 
supported by a grant from the Office of the Privacy Commissioner of Canada, 
and the salary of the initiative’s national director is being borne by the Office of 
the Information Commissioner of Canada. Office space, and administrative and 
technical support for the national director, is provided by the Office of the 
Information and Privacy Commissioner of Alberta. 


As well, an advisory working group of nine recognized access to information 
and privacy rights experts from across Canada, chaired by the Information and 
Privacy Commissioner of Alberta, was formed to oversee the development of 
national professional standards and to propose a process for certifying and 
overseeing the new profession. The Quebec association of ATIP professionals 
(l’Association sur l’accés et la protection de l'information) has lent its support to 
this initiative and is represented on the working group. 


The first phase of the initiative is complete; a set of professional competencies, 
or standards, has been developed and approved by the working group of 
experts. Those standards, along with a detailed description of the project and 
information about how interested parties may learn more and provide 
comment, are available from the Information Commissioner’s website. 


The second phase of the project, the development of a professional certification 
and governance process, is ongoing, with a target date of completion by 
November 30, 2007. 


In the coming months, a concerted effort will be made to encourage 
governments and private sector employers to commit to reflecting professional 
standards for information and privacy administrators in their hiring, promotion, 
and continuing education activities. For its part, this office will encourage the 
Treasury Board of Canada to take a leadership role in professionalizing the 
federal ATIP workforce. 


University of Alberta IAPP Certificate Program 


The Office of the Information Commissioner of Canada continued its tangible 
support, this reporting year, for Canada’s only university-based, comprehensive, 
on-line, post-secondary level education program for access and privacy 
administrators. Located in the Faculty of Extension, University of Alberta, this 
award-winning course of study, begun in 2000, is known as the Information 
Access and Protection of Privacy (IAPP) Certificate Program. Courses are 
offered in English and French. 


Beginning in 2003, this office began investing financial and intellectual capital in 
the program to facilitate the development of new courses and to enable course 
materials to be developed in the French language. In the Fall of 2004, one of this 
office’s legal counsel, Marc-Auréle Racicot, was loaned to the University of 
Alberta to serve as manager of the [APP Certificate Program and as an Assistant 
Adjunct Professor. This assignment came to an end on March 31, 2007, when 
Mr. Racicot returned to take up new challenges with this office. 


This Commissioner looks forward to continued collaboration with the 
University of Alberta [APP program. The program’s registrations are growing 
every year (388 were registered in 2006-07), with students from all geographic 
areas of Canada and, increasingly, from other countries. New investigators in 
this office will continue to be required to have, or obtain, [APP certification, and 
this Commissioner has encouraged the President of the Treasury Board to 
ensure that federal ATIP administrators have access to the kind of education 
which the University of Alberta LAPP certificate program provides. 
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Starting at Home 


The Office of the Information Commissioner of Canada is endeavoring to 
“practice what it preaches” when it comes to ensuring an effective human 
resources plan for recruiting, training, and retaining highly competent access to 
information investigators. 


Recognizing the system-wide difficulties in recruiting experienced investigators 
(PM-05 level), this office has established a program to hire junior officers and 
provide them with a structured program of progression to middle and senior- 
level investigator positions. The program involves individual coaching, 
training, tutoring, developmental assignments, and testing, all designed to 
provide career progression from a PM-02 to PM-05 level without intervening 
competitions. Twelve to 18 months, approximately, will be required at each 
level. Before progression to the PM-05 level, investigator trainees must, as 
indicated previously, successfully complete the IAPP certificate program. 

A more detailed Investigator Training Program description is available from 
the Information Commissioner’s website. 


This Commissioner urges the heads of other government institutions to consider 
a similar approach to “home growing” its ATIP administrators rather than 
continuing to tolerate the destructive practice of “poaching”, along with the 
related practices of intentional over-classification, tolerance of inadequate 
knowledge and skills, and the excessive (and demoralizing) reliance on 
consultants. 


Continuous Education 


It will also be part of this Commissioner’s mission to urge government to 
provide the resources and opportunities to government institutions for 
continuous learning in what is the rapidly evolving field of ATIP administration. 
Here, too, it is important to walk the talk. To that end, this Commissioner has 
decided to make available to all other government institutions, and interested 
members of the public, his office’s manual used to train and guide investigators 
in understanding the exemptions contained in the Act and assessing whether or 
not they have been properly invoked by government institutions. 


This manual is a compendium of the law pertaining to each of the Act’s 
exemptions and sets out strategies and questions to assist investigators in 
investigating complaints that exemptions were improperly invoked by 
government institutions. Even though the manual’s content does not bind the 
Information Commissioner as to how the Act will be applied in individual cases, 
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and even though there is a risk that out-of-date content may be disseminated 
before the annual update is completed, this manual will assist ATIP 
administrators across government. It will assist them to be more knowledgeable 
of the law’s requirements and, hence, be better able to deliver the access to 
information program effectively. That is this Commissioner’s hope. (The manual 
is titled GRIDS and is available from the Information Commissioner’s website.) 


Right to Know Week 


For the first time, events were held across Canada to recognize “Right to Know 
Day”. Canada is a bit late in joining this international movement, which began 
in Sofia, Bulgaria, on September 28, 2002. On that date, a group of openness-in- 
government advocates from three dozen countries formed a coalition known as 
the “Freedom of Information Advocates Network.” They declared that every 
September 28th would be an international day to symbolize the global 
movement for the promotion of the individual right of access to information and 
open transparent governance. The day, or week, is celebrated around the world 
in many of the more than 70 countries that have right to know statutes. 


Over the years, there have emerged certain principles that form the core of the 
right to know. They are expressed well by the Open Society Justice Initiative, 
formed with other organizations in honour of the Right to Know Day 
celebrations in 2003. These ten principles are: 


1. Access to information is a right of everyone. 

2. Access is the rule — secrecy is the exception! 

3. The right applies to all public bodies. 

4. Making requests should be simple, speedy, and free. 

5. Officials have a duty to assist requestors. 

6. Refusals must be justified. 

7. The public interest takes precedence over secrecy. 

8. Everyone has the right to appeal an adverse decision. 

9, Public bodies should proactively publish core information. 
10. The right should be guaranteed by an independent body. 


Canada has come a long way to fulfill these principles. 
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It was the information commissioners in all Canadian jurisdictions who took the 
lead in “kicking off” Canada’s first Right to Know celebrations. Their goal was 
to help Canadians be more aware of the existence of the right of access in 
Canada and to better appreciate how essential this right is to a healthy 
democracy. 


Right to Know Week 2006 in Canada was a good start; there is comforting 
evidence that the various events across the country attracted considerable public 
attention and enthusiasm for making this an annual event. For a brief 
description of various events throughout Canada, please visit the Information 
Commissioner’s website. 


Collaboration Among Officers of Parliament 


In the reporting year, the Officers of Parliament continued their collaborative 
efforts to ensure that they find ways to be good “corporate citizens” within the 
governmental structure, without compromising the appearance and reality of 
independence from government. 


The first, and most important, step in this regard was the establishment of a 
pilot project (for FY 2006-07 to 2008-09) for funding Officers of Parliament, 
which involved the establishment, by the Martin government, of an ad hoc, all 
party advisory panel of MPs, chaired by the Speaker of the House of Commons. 
The advisory panel’s role is to consider funding requests from Officers of 
Parliament and to recommend funding levels to the Treasury Board. Under the 
terms of the pilot project, Treasury Board ministers agreed to give the advisory 
panel’s funding recommendations significant weight. 


The Harper government has decided to maintain the pilot project. This innovative 
mechanism has addressed the apparent compromise of independence that arises 
when the government of the day decides on the level of funding available to 
Officers of Parliament — whose role it is to investigate government and government 
officials. As well, the ad hoc advisory panel serves, along with the substantive 


standing committees to which the Officers of Parliament report, as a mechanism of 
accountability for the Officers of Parliament. 


There are, as well, other issues, besides funding, that raise the potential for 


compromising the independence of Officers of Parliament from government. 


Being in compliance with a wide range of government rules concerning, for 


example, human resources, reporting, compensation, and audit and evaluation 


_may give rise to the appearance or actuality of interference by central agencies 


with the independence of Officers of Parliament. 
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The government has a good understanding of the concerns of the Officers of 
Parliament in this regard, and the Treasury Board has agreed to participate in 
reviewing its policies and directives to ensure that they are tailored to take 
account of this independence concern. 


The first Treasury Board policy to be reviewed was the policy on internal audit 
that originally included Officers of Parliament in the same manner as large 
departments of government. The Officers of Parliament could not accept having 
appointees of the Comptroller General sitting on their audit committees, having 
access to their investigative records, or dictating their audit priorities. However, 
Officers of Parliament were committed to ensuring that they had vibrant, 
effective, accountable internal audit capacities, including external representation 
on audit committees. The Officers of Parliament proposed a modified internal 
audit approach for them, which was presented to the Treasury Board, and which 
has been accepted as an appropriate approach to respecting government audit 
policy without compromising the independence of the Officers of Parliament 
(the tailored internal audit policy is available from the Information 
Commissioner’s website). 


As well, the Officers of Parliament have developed, for discussion with central 
agencies, a set of principles to guide the review of the other central agency policies 
which, heretofore, have been applied to Officers of Parliament as if they were no 
different than other government institutions. Those principles are as follows: 


Working Principles 


Introduction 


Officers of Parliament share the view that each of their organizations should 
respect the principles and objectives of central agency policies related to the 
management and accountability of government institutions, but in a 
manner that respects their need to protect and maintain their independence 
from government and accountability to Parliament. 


The Officers of Parliament have also agreed, as part of the Framework for 
the Pilot Project for a revised funding and oversight mechanism for Officers 
of Parliament, to continue to operate in a manner consistent with the 
Treasury Board Management Accountability Framework and the Treasury 
Board policies, directives, and guidelines. 


There is an opportunity to collectively address the working relationships 
between Officers of Parliament and central agencies, as the Treasury Board 
has launched its “Policy Suite Renewal” and is involving Officers of 
Parliament in the consultation process. In addition, Officers of Parliament 


recently developed an approach in dealing with the new Internal Audit 
Policy, and reached an agreement with the Office of the Comptroller 
General in its application, while respecting the spirit and intent of the new 
policy and at the same time, protecting their independence from 
government and maintaining their accountability to Parliament. 


The purpose of this document is to present a set of working principles 
whereby Officers of Parliament meet the spirit and intent of central agency 
policies, while maintaining their unique status of independence from 
government. 


The tradition in Canada, at least at the federal level, has been to use the 
term “Officers of Parliament” to refer to those independent agencies created 
to assist Parliament in holding government accountable and in protecting 
various kinds of rights of individual Canadians, or to carry out certain 
functions independent of the executive. 


The traditional Officers of Parliament are the ones with which we are 
concerned. They are: 


e The Auditor General (established 1878) 

e The Chief Electoral Officer (established 1920) 

e The Official Languages Commissioner (established 1970) 
e The Information Commissioner (established 1983) 

e The Privacy Commissioner (established 1983) 


Identified Principles 


Officers of Parliament adhere to sound management principles and 
practices and fully support the notion of strengthening the culture of 
accountability. 


The working principles are: 
1. Respect the spirit and intent of government policies 


Officers of Parliament respect the principles and objectives of central agency 
policies related to the management and accountability of government 
institutions, while respecting their need to protect and maintain their 
independence from government and accountability to Parliament. 
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2. Independence 


By law, Officers of Parliament must discharge their functions in a manner 
which is, in reality and appearance, independent from government. 


3. Accountability 


Officers of Parliament are accountable directly to Parliament. Parliamentary 
forums of accountability for Officers of Parliament include appropriate 
standing committees of the House and Senate, and the Advisory Panel of the 
House of Commons on the Funding of Officers of Parliament. 


4. Transparency 


Officers of Parliament conduct their operations as transparently as possible, 
except where precluded by legislation. 


5. Reporting 


In order to meet central agency requirements to report on the whole of 
government, Officers of Parliament provide aggregate information that is as 
compliant as possible with government requirements without 
compromising their independence and management autonomy. 


Summing Up 


As anew Information Commissioner pays tribute to his predecessors, and looks 
towards the horizon seven years away, what is most striking is the awesome 
responsibility to safeguard that essential building block of democratic freedom — 
the ability of citizens, as of right, to obtain access to government-held records. 
Throughout the world, the lesson of history is consistent: Openness is the 
oxygen of democracy because, to mix a metaphor, sunshine is the best 
disinfectant. Courageous parliamentarians and governments fought for and 
gave Canadians the Access to Information Act. The challenge is to make a good 
law better and help our excellent public officials become even more comfortable 
with ever increasing degrees of transparency. 


CHAPTER II 


Assessing the Access to Information 
Performance of Government 
Institutions (Report Cards) 


For almost nine years, the Office of the Information Commissioner has been pro- 
actively reviewing and grading the performance of government institutions in 
respecting the Access to Information Act (the Act). Those reviews, which have 
come to be known as “report cards”, play several roles: 


First, they help the Information Commissioner appreciate the entirety of an 
institution’s performance in administering the access to information program 
rather than being limited to the narrower perspective that comes from 
investigating specific complaints. 


Second, they serve to encourage government institutions to put access to 
information performance higher on their list of priorities. Ministers and Deputy 
Ministers don’t want to receive grades that reflect poorly on their leadership. 


Third, report cards create and disseminate a wealth of information across 
government about “best practices” in administering the access to information 
program, as they are focused on encouraging government institutions to achieve 
success through sound administrative processes, training, and work tools, as 
well as sufficient staff. 


Fourth, report cards assist Parliament in playing a more targeted and focused 
oversight role. For example, the Standing Committee on Access to Information, 
Privacy and Ethics has called senior officials from the institutions which 
received failing grades to respond to the report cards and explain their plans to 
get better grades in future. 


Finally, since the inception of the report card reviews, the number of complaints 
of delay received by the Information Commissioner has dropped from in excess 
of 50% of the office’s workload in 1997 to a low of 14.5% in 2003-2004. In this 
reporting year, some 23% of complaints related to delay. 


As a result of the report card process, there has been a significant new infusion 
of resources for the access to information program in many institutions, an 
improvement in the timeliness of responses to access requests, and more 
knowledgeable application of the law’s exemptions so as to keep the zone of 
secrecy in government to the minimum authorized by the Act. 
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Grading Scale 


The grade given to an institution is based on the percentage of access requests it 
answers late. The Act establishes mandatory response deadlines and deems a 
request to have been denied if the answer is late. Grades are based on the 
following standards: 


% of Deemed Refusals Comment 


Ideal Compliance 
Substantial Compliance 


Borderline Compliance 
Below Standard Compliance 
More than 20 % Red Alert 


In this reporting year, report card reviews were conducted on 17 institutions. 
The results are set out in the following table, and the percentage of requests 
deemed to have been refused (late) includes requests received in the previous 
fiscal year that were carried over in this fiscal year. 


GRADING FROM 1998 TO 2006 (for the period April 1 to November 30) 


1998 | 1999 | 2000 2001 | 2002 | 2003 2004 | 2005 
< ; ; : F 


ot | 
38.7% 
meters 
13.8% | 15.3% 
- - Sy ina ap bake haelt ie 
28.8% 


2006 


A 
3.8% 
F 
69.0% 
B 
7.9% 
D 
17.2% 
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Nine institutions improved their grade over last year — Agriculture and Agri- 
Food Canada (AAFC), Citizenship and Immigration Canada (CIC), Department 
of Foreign Affairs and International Trade (DFAIT), Finance Canada (Fin), 
Fisheries & Oceans Canada (F&O), Immigration and Refugee Board (IRB), 
Library and Archives Canada (LAC), National Defence (ND), and Public Safety 
Canada (PS). Of those, three moved from “F” to “A’”— kudos to AAFC, IRB, and 
LAC for rising to the challenge and for making it a priority in their institutions 
to do what is necessary to answer access requests in a timely way. 


The other six institutions showing improved grades (CIC, DFAIT, Fin, F&O, ND, 
and PS) have more work to do, but they have solid plans in place to bring them 
into ideal compliance in the near future. 


No Change 


Five institutions showed no change in their grade over last year (Industry 
Canada (IC), Justice Canada (Jus), Privy Council Office (PCO), Public Works and 
Government Services Canada (PWGSC), and the Royal Canadian Mounted 
Police (RCMP)). Of these, three institutions (Jus, PCO, and RCMP) have, again, 
received failing grades; indeed, Justice and PCO have received failing grades for 
three years in a row. 


Senior officials from two of these three institutions (Jus and PCO) were called 
before the Standing Committee on Access to Information, Privacy and Ethics in 
October 2005 to discuss their failing grade on the Commissioner’s 2004-2005 
report cards. PCO promised to solve its delay problem by March 31, 2006; Jus 
promised to do so by March 31, 2008. 


It is particularly important, as a matter of leadership example to all other 
government institutions, that the Prime Minister’s department and the 
department of the Minister who is responsible for the Access to Information Act 
succeed in getting an “A”. The magnitude of the administrative challenges they 
face is modest by comparison with other institutions which have moved 
themselves in relatively short order from an “F” to an “A”. 


Justice - There is reason to be optimistic that Justice Canada will succeed in 
improving its grade by next year. The department has put the necessary 
resources and processes in place, and senior management is closely monitoring 
progress. 


Privy Council Office - The problems seem more serious at PCO, despite 
improvements in process and increases in resources. The chronic inability of 
PCO to answer a modest workload of access to information requests (less than 
600 per year) has much to do with a burdensome and unusual approval process. 
PCO’s ATIP Coordinator does not hold a full delegation of authority to answer 
access requests. For example, the ATIP Coordinator, since September 2005, may 
invoke mandatory exemptions. However, delegation to apply the Act’s 
discretionary exemptions rests with ADM-level and higher officials (some 

16 positions). Senior officials make the discretionary decisions on disclosure of 
the records for which they are functionally responsible. As well, senior officials 
have no special training or expertise with respect to the requirements of, or their 
obligations as decision-makers under, the Act. 


This top-heavy approach — virtually unique in government — not only slows the 
process, but also means that the deciders are not prone to playing a meaningful 
challenge function for openness. 


A random file review indicated no evidence that any discretion was exercised by 
senior officials applying discretionary exemptions. Most of the files contained 
no documentation as to whether any factors pro- and con-disclosure were 
considered or the weight assigned to them. Indeed, some senior officials 
seemed entirely unfamiliar with the legal concept of “discretion” and the 
obligations to be discharged by decision-makers when making a discretionary 
decision about individual rights. 


This anomaly in PCO’s delegation of authority runs counter to representations 
made by PCO senior officials, in the Fall of 2005, to the Standing Committee on 
Access to Information, Privacy and Ethics. PCO officials stated that a full 
delegation of decision-making authority would be made to the ATIP 
Coordinator. That same undertaking was made to the Information 
Commissioner and formed part of the basis on which the Commissioner 
authorized PCO to inform the Standing Committee that the Commissioner 
supported PCO’s action plan to solve its delay problem. 


_ Royal Canadian Mounted Police - The RCMP is floundering badly. It does not 
have a coherent plan in place with specific deliverables and target dates. It is 
experiencing resourcing difficulties in recruiting, training, and retaining qualified 
analysts. Operational needs in other areas of the RCMP are routinely given 
priority over the ATIP program, and senior management has not taken a hands-on 
interest in monitoring performance. While it is true that the RCMP has a large 

_ workload of access requests with which to cope, it can, and must, do better. 


For all five of the “stalled” institutions, the Office of the Information 
Commissioner has made specific recommendations to assist these institutions in 
kick-starting their efforts. Details of the report card findings and 
recommendations can be viewed on the Information Commissioner’s website. 


Getting Worse 


Two institutions (Health Canada (HCan) and Transport Canada (TC)) received a 
lower grade this year than last year. HCan went from a grade of “D” at 18.9% 
to an “F” at 21.9%, and TC went from a grade of “B” at 9.2% to a grade of “D” at 
16.6%, which is almost doubled from last year. 


The departments explain their results as being due to a significant increase in 
the number of requests received from the previous year and a shortage of staff 
at the time (35% for HCan and 50% for TC). As well, TC is still faced with a 
staffing shortfall problem while HCan indicated its difficulty with records 
retrieval, the consultation process, and the approval process. 


This office will work with both departments to develop a plan to come into 
ideal compliance without undue delay. 


First Report Card 


This year, for the first time, the Canada Border Services Agency (CBSA) was the 
subject of a report card review and received a failing grade. Some 69% of the 
access requests it received from April 1 to November 30, 2006, were answered late. 


A number of factors account for this poor record, including the fact that the 
institution was only recently created, it faces resource shortfalls in many areas, 
it received an unexpected volume of access requests, and experienced 
difficulties in recruiting, training, and retaining ATIP analysts. 


The good news is that CBSA management has reacted swiftly, constructively, 
and forcefully to address the problem of delay. Significant additional resources 
have been devoted to the ATIP program, an action plan has been developed 
with the assistance of Consulting and Audit Canada, and careful monitoring of 
progress has been implemented by the President and his executive committee. 


CBSA expects all aspects of its action plan to be in place by March 31, 2009, and 
there is reason to believe that the problem of late responses may be resolved 
earlier than that. The Commissioner is confident that CBSA will be a good news 
story in next year’s annual report. 


CHAPTER III 


Investigations and Reviews 


The primary, legislated function of the Information Commissioner is to receive 
and investigate complaints from persons, including corporations, who believe 
that their access to information rights have not been respected by government 
institutions. The Commissioner has no discretion to refuse to investigate a 
complaint pursuant to subsection 30(1) of the Act. Complaints may allege 
improper refusal to disclose requested records, undue delay in providing 
records, inadequate searches for requested records, excessive fees, unreasonable 
time extensions, refusal to translate requested records, or any other matter 
relating to requesting or obtaining access to records under the Access to 
Information Act (the Act). 


The law requires that investigations be thorough and fair. While there is no 
deadline set by law within which investigations must be completed, the office 
has adopted a service standard policy under which a target of 120 days is set for 
the completion of investigations of complaints of improper denials of access and 
30 days for completing investigations of administrative complaints, such as 
excessive delay, unreasonable extensions, and excessive fees. 


In addition to the investigation of complaints made by individuals, the 
Commissioner has the authority to initiate the investigation of complaints on his 
own motion when he is satisfied that there are reasonable grounds to investigate 
a matter relating to requesting or obtaining access to records under the Act. It is 
pursuant to this authority (contained in subsection 30(3) of the Act) that the 
Commissioner initiates investigations aimed at addressing systemic problems, 
such as chronically late responses, improper management of extensions, large 
backlogs of unanswered requests, and administrative practices that may result 
in certain classes of requesters (such as media, political, or legal) receiving 
slower or less forthcoming answers to access requests. The Commissioner’s 
report card reviews fall within this group of systemic investigations. 


As well, individual requesters may cause a systemic investigation by 
complaining about the same matter against several government institutions or 
against the government as a whole. In this latter regard, one such investigation, 
against 21 government institutions, continued in this reporting year as a result 
of a complaint made by the Canadian Newspaper Association alleging that the 
government treats access requests from members of the media in a special 
manner that negatively affects the access rights of this group of requesters. 


Workload Profile 


The total workload of investigations that the office faced in this reporting year is 
reflected in Table 1 and totalled some 3,500 investigations (Table 6 shows the 
distribution of complaints from individuals by province/territory). 


Table 1 also shows that the office was able to complete 1,863 investigations and 
reviews, and will carry over to next year 1,417 complaints from individuals, plus 
237 systemic complaints. 


As can be seen from Table 2, delay-related complaints (deemed refusals and time 
extensions) account for 43% of complaints received, exceeding complaints about 
refusals to disclose, which accounted for 40% of complaints received. Moreover, 
as reflected in Table 3, 92% of complaints in the deemed-refusal and time- 
extension categories had merit — as compared with 64% of refusal to disclose 
complaints (discontinued complaints are ignored in the calculation of these 
percentages since the Commissioner had not decided on the merit of those cases). 


These results suggest that excessive secrecy by government institutions is not as 
significant a problem as is failure to respect the 30-day response period or 
properly manage the provisions in the statute that offer institutions the 
opportunity to extend the 30-day deadline. It would appear that the most 
serious compliance problem in the system is one of process. 


Put another way, government institutions have it within their control to 
significantly reduce the number of complaints made to the Information 
Commissioner, merely by properly managing the “process” elements of the 
access to information program. With respect to the “judgement” elements (i.e. 
whether or not to invoke exemptions to justify refusals to disclose), institutions 
appear to be doing relatively well. 


It is for this reason that this Commissioner will make it a priority to encourage, 
and work with, the President of the Treasury Board to implement solutions to 
the process-related problems that appear to be the main impediments to the full 
realization of the rights contained in the Act. 


Table 4 provides a breakdown of the complaints completed this year by 
government institution. The “top ten” list of institutions against which 
complaints with merit were made is: 


1. Royal Canadian Mounted Police 109 of 132 
2. Canada Border Services Agency 50 of 52 
3. National Defence 42 of 74 
4, Health Canada 40 of 50 
5. Privy Council Office 37 of 56 
6. Public Works and Government Services Canada 32 of 57 
7. Department of Foreign Affairs and International Trade 31 of 38 
8. Canada Revenue Agency 28 of 389 
9. Transport Canada ZL Ol /. 
10. Environment Canada 20 of 31 


A comparison of this “top ten” list of institutions with the list of the poorest 
performing “report card” institutions (see page 25) reveals a remarkably close 
parallel — as would be expected. This confirms the view that the basis of the 
report card grades (percentage of requests received in deemed refusal) is a 
remarkably good indicator of overall departmental performance under the Act. 


Backlog Reduction Plan 


Of the 1,417 complaints from individuals that will be carried over to next year, 
1,052 are considered to be in “backlog” status because they were not completed 
within service standards. Last year, of the 1,427 investigations carried forward, 
1,298 were in “backlog” status. The office, thus, was able this year to halt the 
growth of the backlog and reduce it by 246 investigations. 


While it is true that the office has had some success this year in reducing its 
backlog of incomplete investigations, it was not able to fully implement its 
backlog reduction plan, for which additional investigators were approved in 
January 2006, for fiscal years 2006-07 to 2009-10. The reason for the delay in 
fully implementing the plan was a delay, outside the Commissioner’s control, in 
securing the office accommodation necessary to house the new investigators. 


The backlog reduction plan will become fully operational in 2007-08, as the 

- required additional accommodation will be made available to the 

~ Commissioner, by Public Works and Government Services Canada, for 
occupancy by August/September 2007. The Commissioner remains confident 
that, by March 31, 2010, there will be no backlog of investigations, and incoming 
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complaints will be investigated within service standards. Until that time, 
however, investigation completion time statistics will continue to exceed service 
standards as old cases are closed and their lengthy duration are reflected in 
these statistics — as can be seen in Table 5. 


April 1, 2005 
to Mar. 31, 2006 


Table 1 SUMMARY OF WORKLOAD 


April 1, 2006 
to Mar. 31, 2007 


Complaints from the Public 


Pending from previous year 1365 
Opened during the year 1381 
Completed during the year 1319 
Pending at year-end 1427 


| Commnisstonertnitiated 
Systemic Complaints 
Pending from previous year 
Opened during the year 
Completed during the year 
Pending at year-end 


| Report Cards ai 


Full review 
Follow-up review 


Table 2 COMPLAINTS RECEIVED BY TYPE 


FY 2005-2006 FY 2006-2007 
92 82 


43 (7%) eu 5 (7%) 


428 
(31%) 
502 
(40%) 
437 262 
(31%) (21%) 
50 
(4%) 
280 hy 
9 0 
(24%) 
Wi Refusal to disclose @ S.69 Exclusion 


Gi Delay (deemed refusal) | [_] Time extension 
@@ Fees @ Miscellaneous 


Table 3: COMPLAINT FINDINGS (April 1, 2006 to March 31, 2007) 


FINDING 
Discon- 
CATEGORY i tinued 
Refusal to disclose 
S.69 exclusion 


Delay (deemed refusal) 
Time extension 

Fees 

Miscellaneous 


Table 4: COMPLAINT FINDINGS (by government institution) April 1, 2006 to March 31, 2007 


spe sata 

Resolved |Resolved |stantiated| tinued 
14 = 6 5 

Atlantic Canada Opportunities Agency 

a ee 


Canada Border Services Agency 


GOVERNMENT INSTITUTION 


Agriculture and Agri-Food Canada 


Canada Council for the Arts 


Canada Firearms Centre | nediponae fi eiotsioe thinotzeetilaerye | 
a er ge 
Canada Revenue Agency 
[Canadian Air Transport Security Authority | 5 _| 
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Canadian Food Inspection Agency 


Canadian Forces Grievance Board 


Canadian Heritage 8 


Canadian Human Rights Commission 


Canadian International Development Agency 


Canadian Museum of Civilization 


Canadian Radio-Television & 
Telecommunications Commission 


_| Canadian Security Intelligence Service 
| Canadian Space Agency 


Canadian Tourism Commission 


Table 4: COMPLAINT FINDINGS (by government institution) April 1, 2006 to March 31, 2007 


GOVERNMENT INSTITUTION Not | Not Sub- | Discon- 


Resolved |Resolved |stantiated| tinued | TOTAL 
Cape Breton Development Corporation | - = - 1 
Cape Breton Growth Fund Corporation 1 = - - 1 
Citizenship and Immigration Canada 15 2 13 1 2 
Communications Security Establishment | - - - | 
Correctional Service Canada 17 - 14 fi 1 30 
Department of Foreign Affairs and 
International Trade 31 = 4 8 38 
Enterprise Cape Breton Corporation 1 = - = aie 
Environment Canada 20 - 9 2 Piet) 
Finance Canada 8 - 2 1 edi 
| Fisheries and Oceans Canada 19 - 4 | 24 
Hamilton Port Authority 3 - - = 3 


Health Canada 


ore: Resources and 
Social Development Canada 3 


pes 
Oo 
> 
lop) 
on 
=) 


Immigration and Refugee Board 


Hr 


Indian and Northern Affairs Canada 


Indian Residential Schools Resolution Canada 


mai 


Industry Canada 


International Centre for Human Rights 
|_and Democratic Development 


persis Canada 


Library and Archives Canada 


Military Police Complaints Commission 


National Capital Commission 
an Defence 


bets 
— 
| 
at 
al 
se = 
National Gallery of Canada 2 - 
| National Parole Board - = 
National Research Council Canada 2 = 
Natural Resources Canada 2 - 
Office of the Correctional Investigator | - 


el hs| jal fol tol |b eg 


| Office of the Superintendent of 
Financial Institutions 


Old Port of Montreal Corporation Inc. “| 


Table 4: COMPLAINT FINDINGS (by government institution) April 1, 2006 to March 31, 2007 


Not 
GOVERNMENT INSTITUTION 
1 =, 


Ombudsman National Defence and 
Canadian Forces 


Parks Canada Agency 


Privy Council Office 
Public Safety Canada 
Public Service Commission of Canada 


Public Service Human Resources 
Management Agency 


Public Works and Government 
Services Canada 


Royal Canadian Mint 


TOTAL 


Table 5 EFFECT OF BACKLOG ON TURNAROUND TIME 


Backlog Complaints Recent Complaints 


Standard | Difficult = Standard 


Overall 


Standard Difficult 


CATEGORY Months | %| Months | % | Months |%| Months |% | Months | % | Months | % 

Delay (deemed 

refusal) 7.99 6-1-1039" <r | &a.95 9| 5.85 3. |. 4 83 inehktb oe SAba es 
Time extension _| 6.67 Ti 16.21 20 e401 Sao. SZ A64 . te 1.18.21... 13 
| Fees 7.50 a ee) iz | i 1 l 6.92 el 6.79 ic 14.20 | 1 
| Miscellaneous rT 7.43 dl 3 a | 4.80 | | 776 0 Bale: eat 3d 2 ae i 
Subtotal ia in ta ig ne 

- Admin Cases 7.89 [10] 18.21 3614114 | 1a} doce ete | 490 |24| 18.21 |41 

p= 

Refusal to 

disclose 1775 115 P24 as Ory Pet 8 | 8.47 FN 4P40* 103: 24.07 10 
S. 69 exclusion Aroo=r ten | 20.32 | 1 12167 )-0 - sveelanhQdveniiieberte ne oeeu ia 
| Subtotal i oe | = al 
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— Refusal Cases 17.75 116) 24.26 |10) 6.44 18} 847 |4 1° 13.510}24|»23.59 
Overall 13.55 | 26 46| 4.67 5.82 |6| 7.89 48 18.21 


Notes: 1. Difficult Cases - Cases that take over two times the average amount of investigator time to resolve. 
9. Refusal Cases take on average four times as much investigator time to resolve than administrative cases. 


Table 6: GEOGRAPHIC DISTRIBUTION OF COMPLAINTS 
(by location of complainant) April 1, 2006 to March 31, 2007 


Closed 


|_Outside Canada 
Newfoundland 
[Prince Edward Island 
Nova Scotia 
New Brunswick ie ii 
Quebec 98 97 
| National Capital Region 606 463 
Ontario 157 147 
| Manitoba 25 19 
Saskatchewan 42 Vi 
Alberta 36 42 
| British Columbia 185 431 
| Yukon 0 1 
| Northwest Territories 56 4 


Nunavut 


Note: Many of the complaints closed were received in previous fiscal years. 


CHAPTER IV 


Case Summaries 


Case 1 — PCO Made Me Do It! 


Background 


In August of 2006, Finance Canada announced the launch of national web-based 
consultations on fiscal balance. The site was intended to provide Canadians 
with the opportunity to communicate their views on restoring fiscal balance to 
the department. 


A requester made an access request in September 2006 to Finance Canada for 
information generated by the department as a result of the consultation process. 
Briefing materials, summary reports, analyses, and statistical reviews were 
encompassed by the request. The requester was not interested in knowing the 
names of persons who had sent their views to the website. 


In response, Finance Canada refused to disclose the requested records because it 
intended to publish them, within 90 days of receipt of the access request. 
Section 26 of the Access to Information Act (the Act), authorizes government 
institutions to refuse to disclose requested information: “...if the head of the 
institution believes on reasonable grounds that the material...will be published 
by a government institution, agent of the Government of Canada or minister of 
the Crown within ninety days after the request is made or within such further 
period of time as may be necessary for printing or translating the material for 
the purpose of printing it.” 


Taking into account the breadth of the access request, the requester doubted that 
Finance Canada had any serious intention of publishing all the requested 
records. He complained to the Information Commissioner. 


Legal Issue 


Did the delegated head of Finance Canada believe, on reasonable grounds, that 
the entirety of the requested records would be published within 
90 days of the access request, when the decision to refuse disclosure was made? 


Tn examining this issue, the Commissioner’s investigator determined that some 
13 pages of records had been located in response to the request. Those pages 
contained summaries of views from certain specific consultations groups. 


Next, the investigator examined the content of a report on the consultation 
[process that was published by Finance Canada near the end of January 2007 
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(some 120 days after the receipt of the access request). The final report did not 
contain the 13 withheld pages or the information contained in those pages. The 
final report contained more generalized summaries of the consultation process. 


Finally, the investigator examined whether, at the time of the request, the 
delegated decision-maker believed, on reasonable grounds, that the requested 
records would be included in the published report and that the report would be 
published within 90 days. 


Finance Canada, as it turns out, never had any intention or plan of its own to 
publish the withheld records; its officials said they invoked section 26 to refuse 
disclosure, on the advice of the Privy Council Office (PCO). After receiving the 
access request, Finance Canada asked for PCO’s views, and PCO advised that: 


“ the material in the records will be included in its entirety or in part in an 
integrated communications report on the results of the fiscal balance 
consultations to be published by the Government of Canada within the time 
frame allotted by section 26.” 


This advice from PCO was followed without question or challenge by Finance 
Canada, despite the use of the “red flag” phrase in the PCO advice: “in its 
entirety or in part”. That should have caused Finance Canada to question 
whether there was a reasonable basis for believing that all the withheld records 
would be published. 


Consequently, the Commissioner concluded that section 26 had been improperly 
invoked by Finance Canada to refuse disclosure and asked the department to 
disclose the records in their entirety. The records were disclosed on February 1, 
2007, some four and a half months after the request. 


Lessons Learned 


In situations where a government institution has no intention or plan of its own 
to publish requested records, but relies on assertions by another department that 
the records will be published, the receiving department bears the burden to do 
“due diligence” before invoking section 26. That means the receiving institution 
must determine that there are “reasonable grounds” to believe that the 
requested records: 1) will be published; 2) in their entirety; and 3) within 

90 days of the receipt of the access request (subject to printing and translating). 


Case 2 — Retrieving Archived E-Mail 


Background 


A requester asked the Business Development Bank of Canada (BDC) for copies 
of all e-mails generated by BDC’s Vice-President of Public Affairs during the 
period May 1, 2000 to May 3, 2001. The BDC refused to retrieve, process, and 
disclose any of the e-mails, saying that: (1) the request was too unfocussed; 

(2) the VP’s e-mails would likely be exempt from access as “personal 
information” or as confidential business information; and (3) it would take 
substantial computer-processing time and resources, involving significant fees 
to be borne by the requestor. 


The requester complained to the Information Commissioner, pointing out that 
he was seeking access to e-mails generated on a work-related account, that the 
BDC had provided no specific fee estimate, and that it had made no effort to 
apply the exemptions contained in the Act, designed to protect any portion of 
the requested records containing personal information or confidential business 
information. 


Early in the Commissioner’s investigation, BDC realized that it had no legal 
basis for refusing to process the request. It determined that e-mails relevant to 
four of the twelve months covered by the request were retrievable from the 
Vice-President’s desktop computer. They were processed and disclosed, subject 
to exemptions. The remaining eight months of e-mails had been electronically 
archived in a manner which BDC estimated would cost $17,400 and six weeks of 
work to retrieve. 


Part of the technical challenge for BDC was that it had moved from an MS-Mail 
and Schedule System (Novel operating environment) to Microsoft Exchange and 
Outlook. In its fee estimate, BDC included the purchase of a computer, server, 
installation and set-up time, and the cost of a consultant for 31 working days to 
restore the e-mails from the back-up tapes. 


Legal Issues 


This case raised two legal issues: First, is a government institution required to 
retrieve electronically archived e-mails in response to an access request? 
Second, what costs incurred in retrieving e-mails may a government institution 
| charge to the access requester? 


Issue 1 


With respect to the first issue, the answer, in the Commissioner’s view, depends 
on whether or not retrieving the e-mails would unreasonably interfere with the 
operations of the institution. This position flows from the wording of section 3 
of the Access to Information Regulations (the Regulations) which provides: 


“For the purpose of subsection 4(3) of the Act, a record that does not exist but 
can be produced from a machine readable record under the control of a 
government institution need not be produced where the production thereof 
would unreasonably interfere with the operations of the institution.” 


The Commissioner dispatched his own computer expert to the BDC to make an 
independent assessment of the “burden” which would be placed on the BDC 
were it to be required to retrieve the archived e-mails. 


The Commissioner’s expert examined the BDC’s plan and determined that BDC 
already possessed all the necessary hardware and software resources to retrieve 
the e-mails, that all of the hardware used to back-up the e-mail servers were still 
in existence, and that the technical analyst who had initially installed and 
configured the MS-Mail and Exchange 5.5 server was still employed with the 
BDC. The Commissioner’s expert estimated that the retrieval of the e-mails 
could be accomplished in less time than the 31 days estimated by BDC. 
Consequently, the Commissioner could not accept the BDC’s assertion that 
retrieval of the e-mails would unreasonably interfere with BDC’s operations. 


Issue 2 


With respect to the second issue, the Commissioner informed BDC of his view 
that the fee estimate was unjustifiably high, not only for the technical reasons 
just outlined, but for legal reasons, as well. 


The Commissioner reviewed the Regulations and could find no authority for 
charging fees based on labour and capital costs involved in retrieving electronic 
records. However, the Commissioner concluded that BDC could assess fees to the 
requester in the amount of $10 per hour of time spent by staff members to retrieve 
the records, per subsection 7(2) of the Regulations. The Commissioner’s view, in 
this regard, followed comments made by Muldoon J. at para. 21 of his decision in 
the case of Blank v. Canada (Minister of Environment) [2000] F.C.J. No. 1620. 


BDC Response 


With the benefit of the Commissioner’s views on these issues, BDC agreed to 
proceed to retrieve and process the archived e-mails. As well, it recalculated its 
fee estimate pursuant to subsection 7(2) of the Regulations — it dropped from 
$17,400 to $2,325. 


The Commissioner informed the requester that he considered the revised fee to 
be reasonable, and the case was resolved on that basis. 


Lessons Learned 


Access requests requiring institutions to recover archived e-mail pose significant 
challenges. As a matter of law, it will be very difficult for an institution to 
simply refuse to retrieve the e-mails, because so doing would unreasonably 
interfere with the institution’s operation. In the Blank case (previously cited), 
for example, it was estimated that retrieval of the e-mails would involve 

575 hours of work, yet the institution did not claim unreasonable interference. 


Rather, the prudent course is to properly assess fees — yet another challenge. The 
Regulations do not specifically authorize fees for recovering archived e-mail, and 
the jurisprudence supports the approach of charging such fees pursuant to 
subsection 7(2) of the Regulations (which refers to non-computerized records) 
rather than pursuant to subsection 7(3) (which refers to machine readable records). 


As confounding as that may be, the jurisprudence stands uncontradicted and 
was the Commissioner’s guide in this case. 


Case 3 — Offender Privacy v. Public Interest 
Disclosure 


Background 


The representative of a non-profit advocacy group supporting victims of crime 
asked Correctional Service Canada (CSC) for access to the report of a Board of 
Investigation into the release and supervision of an offender who was charged 
with second-degree murder while on statutory release status. Most of the report 
was withheld, pursuant to subsection 19(1) of the Act, in order to protect the 
privacy of the offender. 


The requester was surprised by this response as, in the past, Board of 

Investigation reports into crimes allegedly committed by offenders while on 

release status had been disclosed on the basis that the public interest in 

disclosure clearly outweighed any invasion of privacy that could result. The 
requester complained to the Information Commissioner and asked him to 

_ determine why, in this case, the offender’s privacy was given primacy over the 

_ public interest in disclosure. 
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Legal Issue 


Did CSC properly exercise its discretion to disclose personal information in the 
public interest, pursuant to the related provisions of paragraph 19(2)(c) of the 
Act and subparagraph 8(2)(m)(i) of the Privacy Act? 


Paragraph 19(2)(c) of the Act authorizes government institutions to disclose 
personal information if disclosure is permitted by section 8 of the Privacy Act. 
Subparagraph 8(2)(m)(i) of the Privacy Act provides that personal information 
may be disclosed: 


“(m) for any purpose where, in the opinion of the head of the institution 


(i) the public interest in disclosure clearly outweighs any invasion of 
privacy that could result from the disclosure...” 


The Commissioner’s investigation determined that CSC had, indeed, disclosed 
Board of Investigation reports in the past, pursuant to subparagraph 8(2)(m)(i) 
of the Privacy Act. The investigation also determined that, at some point in the 
Fall of 2002, the then Privacy Commissioner of Canada had written to the 
Commissioner of CSC, expressing a concern about the disclosure of Board of 
Investigation reports in the public interest. 


In response to the Privacy Commissioner’s concerns, CSC revised and restricted 
its disclosure policy with respect to Board of Investigation reports. CSC 
adopted a policy, in late November 2002, to authorize disclosure of such reports 
in the public interest, only if the requester is a victim of crime, an organization 
acting with the written consent of a victim of crime, or a family member of a 
victim of crime. 


The Information Commissioner was mindful of the fact that the discretion to 
disclose offender personal information clearly resides with the head of CSC. 
However, he was concerned that the strict policy governing the application of 
subparagraph 8(2)(m)(i) of the Privacy Act might constitute an improper 
fettering of the head’s discretion. 


The Information Commissioner asked CSC to review the facts of this case 
carefully to ensure that the discretion to disclose in the public interest was 
exercised on a case-specific basis, taking into account all relevant factors, both 
pro- and con-disclosure. In other words, the Information Commissioner needed 
to be satisfied that the discretion had been properly exercised and that the 
decision had not been dictated by the policy. 


CSC agreed to reconsider the matter. Some additional portions of the Board of 
Investigation report, containing details which had already been reported in the 


media, were disclosed. Portions remained withheld, however, to protect the 
offender’s privacy. Secrecy was not maintained solely on the basis of the policy 
but also because of a specific circumstance of this case — the offender had been 
apprehended and incarcerated and, hence, no longer posed a danger to 

the community. 


The Commissioner was satisfied that the discretion to disclose (or not disclose) 
in the public interest, had been properly exercised and found the complaint to 
be resolved. 


Lessons Learned 


Institutions have an obligation, before withholding personal information under 
subsection 19(1) of the Act, to consider the exceptions to the exemption set out 
in subsection 19(2). One of these exceptions, paragraph 19(2)(c), requires the 
proper exercise of a discretion, being a decision as to whether or not the public 
interest in disclosure clearly outweighs any resulting invasion of privacy. 


Parliament intended that this provision not become a routine basis for privacy 
invasion — that is why the phrase “clearly outweighs” appears in subparagraph 
8(2)(m)(i) of the Privacy Act. Further evidence of Parliament's intention is that 
the Privacy Commissioner must be notified of any disclosures of personal 
information in the public interest. 


Yet, in their efforts not to overuse the public interest override, institutions must 
take care not to refuse to exercise the discretion Parliament gave to them, or to 
restrict, or fetter their ability to properly exercise the discretion through the 
adoption of rigid or narrow policies limiting the situations in which the public 
interest override will be invoked. Rather, the presence of the discretionary 
authority, as a matter of law, requires government institutions to exercise the 
discretion in good faith, on a case-by-case basis, taking into account the specific 
information at issue and all relevant factors weighing both for and against 
disclosure. 


Case 4 —- Who Worked During the Strike? 


_ Background 


An individual asked the Canada Revenue Agency (CRA) for the weekly time 
(attendance) sheets for the employees of CRA’s Charities and Registered Pension 
_ Plans Directorates, covering a period during which members of the Public 
Service Alliance of Canada were on strike. The request gave senior officials of 
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CRA the jitters; two assistant CRA Commissioners decided that the request 
should be denied, but only after some eleven weeks of internal rumination. 


The requester complained to the Information Commissioner, arguing that 
information about employee attendance is work-related and does not qualify for 
privacy protection. 


Legal Issue 


Is information about employee attendance at work during strike periods 
“personal information” which qualifies for exemption from the right of access 
under subsection 19(1) of the Act? 


The investigation confirmed that CRA had received requests in the past for access 
to employee time sheets and had always disclosed them, with the exception of 
employee identification numbers and descriptions of types of leave taken. CRA 
explained its deviation in this case from usual practice in order to protect the 
privacy of union employee choice to work during strikes. CRA took the view that 
reporting for work may be viewed as an expression of the employee's views 
regarding the need for solidarity between employees during a strike. 


The Information Commissioner was guided by the decision of the Supreme 
Court of Canada in Dagg v. Canada (Minister of Finance), 2 S.C.R. 403, in which it 
was decided that information about an employee’s presence in the workplace is 
not “personal information” for the purposes of subsection 19(1) of the Act, by 
virtue of paragraph 3()) of the definition of “personal information” contained in 
the Privacy Act. 


Paragraph 3(j) removes from the definition of “personal Information”: 


“information about an individual who is or was an officer or employee of a 
government institution that relates to the position or functions of the 
individual including ...” 


The Information Commissioner communicated his views to the Commissioner 
of the CRA. As a result, CRA disclosed the time sheets to the requester, 
withholding employee identification numbers and descriptions of types of leave 
taken. The Information Commissioner considered the matter to be resolved. 


Lessons Learned 


Government employees have less privacy protection under the Access to 
Information Act and Privacy Act than do other individuals. Information about an 
identifiable government employee, which relates to the employee's position or 
functions, may not be kept secret in order to protect employee privacy. On the 


other hand, some evaluative information about the manner in which 
government employees perform their duties will receive privacy protection. 


No access to information issue has had more judicial guidance than has this 
issue of how much privacy protection can be accorded to information about 
public officials. The Supreme Court of Canada has decided two cases on this 
issue. In addition to the Dagg case, cited above, the reader is referred to Canada 
(Information Commissioner) v. Canada (RCMP Commissioner,) [2003] 1 S.C.R. 66. 


Case 5 — Obtaining Access to Expense and Travel 
Claims of Ministers and Exempt Staffers 


Background 


Since the coming into force of the Act on July 1, 1983, a number of requests have 
been made to government institutions seeking access to the travel and expense 
claim records of Prime Ministers, ministers, and members of ministerial exempt 
staff. Until March 30, 2001, it was the position of the President of the Treasury 
Board, as the minister designated to give policy and interpretive guidance to 
government concerning the Act (see paragraph 70(1)(c)), that subsection 19(1) of 
the Act could not be relied upon to justify a refusal to disclose the travel and 
expense claims (reimbursable from public funds) of the Prime Minister, 
ministers, and members of ministerial exempt staff. Travel and expense claims 
records were routinely released in the same manner and to the same extent as 
were travel and expense claim records of all other public servants. Some minor 
severances were permitted to protect such items of personal information as 
home telephone numbers and credit card numbers. 


That long-standing policy and practice changed as of March 30, 2001, with the 
issuance by Treasury Board Implementation Report No. 78. Under the new 
policy, requests for the travel and expense claim records of the Prime Minister, 
ministers, and ministerial exempt staff were to be denied, while such requests 
for other public servants were, as before, to be granted. The legal justification 
for refusal, according to the new policy, is subsection 19(1) of the Act, as a result 
of a broadened interpretation of “personal information” and a narrowed 
interpretation as to whether ministers and their exempt staffers are “officers or 
employees” of the departments over which they preside — the legal view of the 

_ previous government being that they are not. 


A frequent user of the Act complained to the Information Commissioner that 

IR No. 78 constitutes an improper interference with the pre-existing right of 
access to the travel and expense claim records of Prime Ministers, ministers, and 
ministerial exempt staff. 


Legal Issue 


Are ministers, and ministerial exempt staffers, officers or employees of 
departments over which the ministers preside? If so, then IR No. 78 is wrong, 
and travel and expense claims of ministers should be disclosed under the Act. 


The investigation confirmed that the position adopted in IR No. 78, concerning 
the status of records held in ministers’ offices, was a departure from long- 
standing Treasury Board interpretation policy. Since the access law came into 
force, the policy has been that the decision, whether or not records held in 
ministers’ offices are subject to the Act, turns on an assessment of the content of 
the records. If the records contain personal and political (constituency) 
information relating to the minister, they are not considered to be 
“departmental” records covered by the Act. All other records held in ministers’ 
offices that relate to the administration or operation of the department are 
considered to be departmental records and covered by the right of access. This 
policy is clearly articulated in the 1993 revision of the Treasury Board ATIP 
manual, Chapter 2-4, page 5. It is also clearly articulated in the January 2001 
revision to the Treasury Board’s Guidelines for Ministers’ Offices, Chapter 10-2. 


The true significance of this policy change can only be appreciated when one 
takes into account ministerial practice of keeping the actual receipts and detailed 
breakdown of expenses in their offices, while providing “the department” with 
a bare-bones summary only. This practice stems from a letter from the Minister 
of Finance dated December 5, 1963, which refers to a Cabinet direction asking 
ministers to submit to the department, as their travel claim, a statement, on a 
monthly basis, which includes: 


¢ the period covered by the trip and the places visited; 
° transportation expenses; and 


¢ other expenses (such as accommodations and meals), along with a signed 
certification that the expenditures were incurred on official government 
business. 


Thus, the long-standing practice of keeping expenditure details in the minister’s 
office, together with the new view that no records held in ministers’ offices are 


covered by the right of access, had the effect of putting a veil of secrecy over the 
details of ministerial travel expenses. 


The Commissioner noted that the blanket of secrecy IR No. 78 placed over 
ministerial expense claims ran contrary to the Receiver General Directive that 
requires that ministerial travel expenses be made public in order to “enhance 
ministerial accountability for travel expenses”. Indeed, the Receiver General 
Directive requires the Treasury Board Secretariat to make public “upon request” 
the reports concerning ministerial travel expenses. As well, he noted the fact 
that paragraph 8(2)(a) of the Privacy Act authorizes disclosure of personal 
information without consent “for the purpose for which the information was 
obtained or compiled by the institution or for a use consistent with that 
purpose”. Since a principal reason for keeping receipts and making claims 
when public money is spent is to ensure the transparency of the transactions 
and accountability of the officials, the Commissioner reasoned that, even if 
privacy rights were at play, disclosure would be authorized by the Privacy Act. 


This obligation, for reasons of accountability, to be transparent about the use of 
public funds by ministers is deeply imbedded in government policy and 
democratic tradition. All the more remarkable, then, that IR No. 78 fails to even 
mention it or to suggest that there is a strong public interest in disclosure, clearly 
overriding any privacy interest ministers may have in their expense records. All 
the more remarkable, too, that IR No. 78 fails to advise government that 
disclosure without consent is authorized by paragraph 8(2)(a) of the Privacy Act. 


Officers or Employees 


In IR No. 78, the Treasury Board adopts the view that ministers (and their staff) 
are not “officers or employees” of the government institution over which they 
preside. This view runs counter to the fundamental design of the British 
Parliamentary model under which departments are extensions of the authority 
of the minister and cannot exist apart from the minister. This reality is reflected 
in the constituent statutes of departments and in the Financial Administration Act. 
The latter statute makes it explicit that a minister of the Crown is included in the 
definition of “public officer”. As well, the Concise Oxford Dictionary of Current 
English includes “a sovereign’s minister” within the definition of “officer”. Most 
important, the access law itself stipulates that the minister is the head of the 
government institution over which he presides for the purposes of the rights 


| and obligations contained therein. 


Consent 


The Commissioner noted that the restrictive view contained in IR No. 78 proved 


impossible for governments to justify to taxpayers. Almost one year after this 


| 


implementation report was issued, the then Prime Minister told his ministers 
that they and their staff should not refuse consent for disclosure of their expense 
claim records. The President of the Treasury Board informed the House of 
Commons on March 15, 2002, as follows: 


“While respecting the Access to Information Act and the Privacy Act, the Prime 
Minister has asked all his ministers and their political staffs to release 
information related to their expense records.” 


This unambiguous direction to his ministers meant that IR No. 78 had to be 
clarified to put emphasis on the process of obtaining consent. An information 
notice (No. 2002-04, dated March 18, 2002) served this purpose. 


The result of all this is that, in some ways, the matter has come full circle — 
Canadians may make access requests for ministerial expense records, and the 
records will be disclosed as in the past. However, in other ways, much has 
changed. Previously, Canadians were given access as a matter of right; now, 
they are given access only by the grace and favour of ministerial consent. 
Second, Canadians do not have access to any ministerial expense records that 
ministers choose to keep in their own offices — an element of caprice that is 
entirely at odds with the notion of accountability. 


Conclusions 


The Commissioner concluded that the Treasury Board policy on the disclosure 
of ministerial expenses is based on an erroneous view of the law. In his view, 
the proper legal position is that ministerial expense records do not fall within 
the definition of “personal information” because: 


1. they are not about an individual but, rather, about government business; and 
2. they fall within 3(j) of the Privacy Act. 


The Commissioner also concluded that, even if the expense records are 
“personal”, paragraph 19(2)(c) of the Act authorizes disclosure by reference to 
the public interest override contained in subparagraph 8(2)(m)(i) of the Privacy 
Act and the provisions of paragraph 8(2)(a) of the Privacy Act relating to original 
and consistent uses. 


Thus, the Commissioner considered the complaint to be well-founded and 
recommended to the President of the Treasury Board that IR No. 78 and 
Information Notice 2002-04 be withdrawn and that a new implementation 
report be issued in conformity with this finding. The minister has not 

~ responded to the recommendation, therefore, this complaint remains 
unresolved. 


Lesson Learned 


The issue of whether or not travel and expense claims of ministers and ministerial 
exempt staff are accessible under the Act, or whether they may only be disclosed 
with the consent of the claimants, remains unresolved. The Information 
Commissioner holds one view; the government holds a contrary view. 


Cases currently before the courts, concerning the accessibility of records held in 
ministers’ officers, may help resolve the issue. When judicial guidance is given, 
it will be reported in a future annual report. 


Case 6 — Does a “Leak” Open the Door to Access? 


Background 


A requester made a request to the Canada Border Services Agency (CBSA) for 
copies of records from its Field Operations Support System (FOSS) containing 
information about 125 individuals living in Canada, known to have committed, 
or suspected by CBSA of committing, offences in their country of origin. 


Some 650 pages of records were identified by CBSA as responsive to the request. 
CBSA refused to disclose any indication in the records of the specifics of their 
concerns about the individuals. As well, it withheld the names, date of birth, 
departmental identification, and file numbers associated with each individual. 
CBSA relied on exemptions in the Act designed to protect privacy 
(subsection19(1)) and investigations (paragraph 16(1)(c)). 


The requester felt that he, and other Canadians, had a right to know the names 
of war criminals in Canada, especially since some such names are already in the 
public domain, having appeared in a newspaper report. He complained to the 
Information Commissioner. 


Legal Issue 


Did CBSA have the legal authority under subsection 19(1) to refuse disclosure of 
the requested records? The requester did not complain about CBSA’s decision 
to rely on paragraph 16(1)(c) to withhold information to protect ongoing 
investigations. 


_ The Commissioner’s investigator first made efforts to determine whether any of 
_ the withheld information was in the public domain. Paragraph 19(2)(b) of the 


Act authorizes disclosure of personal information if it is publicly available. 
In fact, some of the withheld information had appeared in the print media. 
The investigation confirmed, however, that the source was a report leaked from 


ee 


the CBSA and not released in a lawful manner. The Commissioner did not 
consider that an unauthorized leak of personal information could justify loss of 
privacy rights. 


Second, the investigation considered whether there might be a public interest in 
disclosure clearly outweighing any privacy invasion that might result. Some of 
the individuals were in hiding, being pursued by an Immigration Task Force set 
up to determine their whereabouts and deport them to face justice in their 
country of origin. Some of the individuals had outstanding warrants against 
them. The Commissioner felt, thus, that there was a public interest in disclosure, 
to facilitate locating individuals who are in hiding from authorities and to assist 
in protecting the public from individuals who may have committed offences. 


However, CBSA argued that the public interest did not “clearly outweigh” the 
potential negative effects from disclosure. First, some of the outstanding 
warrants had been issued because the individual missed a hearing or removal 
date and not because a criminal offence had been committed. Disclosure could 
subject these individuals to undeserved or unwarranted suspicion. Concern 
was expressed, too, that disclosure might result in civilian vigilante actions, 
some of which might be directed towards entirely innocent persons having the 
same names as those suspected of war crimes. Further, CBSA argued that the 
individuals do not pose a threat to the safety of Canadians — their efforts in 
Canada are focused on staying below the law’s radar by not committing 
offences in Canada. 


The Information Commissioner agreed that the CBSA had carefully exercised its 
discretion as to whether or not this personal information should be disclosed in 
the public interest. On that basis, he found the complaint to be not 
substantiated. 


Lessons Learned 


When applying paragraph 19(2)(b), government institutions may consider 
whether the personal information is publicly available as a result of an 
unauthorized or improper disclosure. When it comes to protecting privacy, 
institutions should not exacerbate a privacy invasion resulting from a previous 
unauthorized disclosure, by making further disclosures under paragraph 
19(2)(b) of the Act. Two wrongs do not make a right! 


When institutions apply the public interest override (contained in paragraph 
19(2)(c) of the Act, by reference to subparagraph 8(2)(m)(i) of the Privacy Act), 
they must exercise their discretion properly by considering and appropriately 
weighing all relevant factors for and against disclosure. If that is done, the 


Commissioner will not attempt to substitute his view as to what the final 
outcome should be. 


Case 7 — Don’t Forget to Check the Internet 


Background 


A requester asked Fisheries and Oceans Canada (F&O) for copies of economic 
analyses covering the period May 12 to September 15, 2004. F&O disclosed 
some of the requested records but withheld 205 pages in their entirety under 
section 21 of the Act. Section 21 permits records to be withheld to protect the 
internal advice-giving and deliberative processes. The complainant was 
concerned that so much secrecy had been maintained with respect to economic 
analysis records, especially without any portion having been released. 


Legal Issues 


The exemption contained in section 21 is discretionary in nature. Did F&O 
properly exercise discretion in withholding 205 pages in their entirety? Did 
F&O withhold factual and background information under section 21 and, if so, 
was it authorized to do so? 


With respect to these issues, the Commissioner’s investigator first reviewed 
whether any of the information withheld was already in the public domain. 
Many of the records withheld in their entirety were found on F&O websites and 
had been posted on the web prior to the department's receipt of the access 
request and its response to the access request. One 48-page document, which 
had been withheld, was found on the Organization for Economic Cooperation 
and Development website. 


The investigation also determined that most of the withheld information was 
purely factual — revealing no advice, recommendations, accounts of 
consultations / deliberations, negotiation positions, or plans. 


The Commissioner took the view that most of the withheld information did not 

qualify for exemption under section 21 of the Act, and that, even if it did, there 
was no evidence that F&O had properly exercised its discretion nor made 
serious effort to determine what portions of the withheld records had already 
been disclosed to the public. 


In response to the Commissioner’s views, most of the 205 withheld pages were 
disclosed by F&O. The Commissioner agreed that 37 pages could remain 
withheld in their entirety, and portions of eight pages could remain secret. 


ee 


On that basis, the investigation was concluded and the complaint recorded 
as resolved. 


Lessons Learned 


Before withholding records under section 21, to protect the confidentiality of the 
internal advice-giving and deliberative processes, government institutions must 
ensure that purely factual and background information is severed and disclosed. 
Even then, with respect to the non-factual material, the discretion contained in 
the provision must be properly exercised. One important factor to be 
considered and weighed, in the exercise of the discretionary power to refuse 
access, is whether any of the information is already in the public domain. 
Departments should not ignore this step, or wait to perform it, until after a 
complaint is made to the Commissioner. 


Case 8 — When Informal Access is More Expensive 
than Formal 


Background 


An individual asked Library and Archives Canada (the Archives) for access to 
the World War II records of two servicemen killed in action. The Archives 
denied the request on the basis that the records were available through the 
Archives’ Research Services Division (subject to payment of a photocopying 
charge). In the Archives’ view, section 68 of the Act excludes from the right of 
access records which are otherwise available to the public. 


The requester was not satisfied with the Archives’ position. In his view, he 
should have the right to obtain the records under the Act, within the 30-day 
response period, for a fee of $5, a photocopy charge of $0.20 per page, and only 
pay for the pages the requester is interested in. He objected to going through 
the Research Services Division, where there is no response deadline, the 
photocopy charges are $0.40 per page for regular service and $0.80 per page for 
rush service, and where the requester must pay for all records in the file. 


Legal Issue 


May the Archives deny, under section 68 of the Act, requests for access to 
records which have been moved to its Research Services Division, for disclosure 
upon payment of a fee, set by Order-in-Council, which is higher than the fee 
permitted by the Act’s Regulations? 


The investigation determined that the Archives’ intentions were honourable — 

it wished to restrict the formal access process to information that requires 
review against the Act’s exemptions before disclosure. Any other records that 
have been previously reviewed and found not subject to any restrictions on 
disclosure (such as the “Killed in Action” files) would be provided to the public 
informally, through the Archives’ normal services for reference and consultation, 
at set fees for copies. 


The Commissioner had to be guided by the words of section 68, which provide 
that the Act does not apply to “published material or material available for 
purchase by the public”. 


The Commissioner did not consider that the “Killed in Action” files had been 
“published” when transferred to the Archives’ Research Services Division. As 
well, he did not consider that the photocopy charges met the test of “available 
for purchase by the public”. In coming to this position, the Commissioner took 
into account the purpose section of the Act (section 2), which specifically states 
that no portion of the Act (including section 68) is intended to limit “in any 
way” access to the type of information that is normally available to the general 
public. He also took into account that the fee regulations under the Act have set 
out the permitted charge for photocopies; he considered that it would be 
inconsistent with this scheme to allow government institutions to set a high 
photocopy charge for classes of records and, thereby, remove those classes of 
records from the coverage of the Act. 


The Commissioner applauded the Archives’ efforts to make access as informal 
and routine as possible, yet, he concluded that the access requester retained the 
choice to have his access request processed formally under the Act. 


While the Archives respectfully disagreed with the Commissioner’s legal 
interpretation, it provided a copy of the requested records to the requester, free 
of charge. On that basis, the Commissioner recorded the matter as resolved. 


Lessons Learned 


The Commissioner encourages government institutions to explore ways to 
disclose records informally, outside the Access to Information Act. However, 
institutions are cautioned against doing so in ways which make access more 
expensive, or reduce the level of service which would have been available, if the 
Tequest had been formally processed under the Act. 


Case 9 — What Did CSIS Spend in Dealing with 
the Maher Arar Matter? 


Background 


An individual asked the Canadian Security Intelligence Service (CSIS) for 
records showing how much CSIS had spent on the Maher Arar matter. In 
response, CSIS denied the request pursuant to subsection 15(1) of the Act, which 
provides: 


“The head of a government institution may refuse to disclose any record 
requested under this Act that contains information the disclosure of which 
could reasonably be expected to be injurious to the ... detection, prevention or 
suppression of subversive or hostile activities ...” 


The requester could not understand why CSIS would withhold information that 
taxpayers have a right to know; he appealed to the Information Commissioner. 


Legal Issue 


Could disclosure of the requested records “reasonably be expected” to be 
injurious to the work of CSIS? Determining the answer to this question required 
the Commissioner to obtain an explanation from CSIS, on whom the legal 
burden rests for justifying reliance on subsection 15(1). 


CSIS argued that giving any details as to how it allocates its resources could 
give insight into its operational priorities. In CSIS’ view, a potential hostile 
agency might determine, through a series of access requests, the level of 
resources deployed to particular areas of counter-terrorism activity. 


Given the general nature of the records at issue, the very public context of the 
O'Connor inquiry, and the detailed information already public about CSIS 
activities with respect to Maher Arar, the Commissioner was not persuaded that 
the injury test contained in the exemption had been met. CSIS reconsidered the 
matter in light of the Commissioner’s concerns and decided to disclose the 
previously withheld records. 


On that basis, the Commissioner recorded the matter as resolved. 


Lesson Learned 


There are many government institutions engaged in security, intelligence, 
policing, and enforcement activities, and they often have legitimate concerns 
about releasing any information which would give insight into their operational 
plans, priorities, and capabilities. 


However, these agencies must be alert to their obligation to remain accountable 
through as much transparency as possible. Thus, when requests are received about 
the expenditure of public funds, these institutions should not follow an inflexible 
policy of denial; rather, they should consider all such requests on a case-by-case 
basis. And when subsection 15(1) is being considered as a basis for saying “no”, it 
must be borne in mind that speculative fears of possible injury from disclosure are 
insufficient. There must be a reasonable expectation, at the level of a probability, 
that injury to the intelligence or enforcement activity will result. 


Index of the 2006-2007 Annual Report Case Summaries 


Section of the Act | Case No. Description 
(02-06) Retrieving Archived E-Mail 
15(1) What Did CSIS Spend in Dealing with the Maher 
Arar Matter? 
( ; 


-06) 
19(1) 03-06) Offender Privacy v. Public Interest Disclosure 
) 


(04-06 Who Worked During the Strike? 


(05-06) Obtaining Access to Expense and Travel Claims 
of Ministers and Exempt Staffers 


06-06 Does a “Leak” Open the Door to Access? 
Don’t Forget to Check the Internet 


PCO Made Me Do It! 


When Informal Access is More Expensive than 
Formal 


A cumulative index of Annual Report case summaries from 1993-1994 on is 
available on request or from the Information Commissioner’s website. 
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CHAPTER V 


The Access to Information Act in 
the Courts 


A fundamental principle of the Access to Information Act (the Act), set forth in 
section 2, is that decisions on disclosure of government information should be 
reviewed independently of government. The Commissioner’s office and the 
Federal Court of Canada are the two levels of independent review provided by 
the law. 


Requesters dissatisfied with responses received from government to their access 
requests first must complain to the Information Commissioner. If they are 
dissatisfied with the results of his investigation, they have the right to ask the 
Federal Court to review the department’s response. If the Information 
Commissioner is dissatisfied with a department's response to his 
recommendations, he has the right, with the requester’s consent, to ask the 
Federal Court to review the matter. No such application for review was filed by 
the Information Commissioner in this reporting year. 


A. Cases Completed 


1) Canada (Attorney General) v. H.J. Heinz Co. of Canada Ltd. 
and Canada (Information Commissioner) 
2006 SCC 13, Supreme Court of Canada, Majority Judgement: Deschamps J. 
(Binnie, Fish and Abella JJ.) Dissent: Bastarache J. (McLachlin C.J.C. and LeBel 
J.), April 21, 2006 (See Annual Report 2005-2006, p. 69 for more details) 


Nature of Proceedings 


This was an appeal brought by the Attorney General of Canada of a judgement of 
the Federal Court of Appeal, which upheld the decision of the Application Judge 
and allowed a third party, H.J. Heinz Co. (Heinz), to raise an exemption, other than 
section 20 (commercial confidentiality), in the context of a proceeding brought 
pursuant to section 44 of the Act. The Information Commissioner was an 
intervener before the Federal Court of Appeal and, again, before the Supreme 
Court of Canada. 


_ Factual Background 


On June 16, 2000, a request for information was made to the Canadian Food 
Inspection Agency (CFIA). Pursuant to section 27 of the Act, CFIA advised the 
third party, Heinz, of its intention to disclose information requested under the Act 


a 


and, after receiving representations from Heinz, informed Heinz of its intention to 
disclose requested records, subject to certain redactions. 


In turn, Heinz applied for judicial review of CFIA’s decision to release the 
requested records pursuant to section 44 of the Act. In its Notice of Application, 
the sole exemption raised by Heinz was the purported application of section 20 of 
the Act. Subsequently, and after obtaining a broad confidentiality order, Heinz 
made written and oral arguments raising, in addition to section 20, the personal 
information exemption found at section 19. 


The Application Judge concluded that portions of the records intended to be 
disclosed be redacted based on subsection 20(1) of the Act. However, more 
notable, is the Application Judge’s conclusion that a third party may invoke section 
19 as a basis for refusal within the context of a section 44 proceeding. In reaching 
this conclusion, the Application Judge reasoned that the decision in Siemens Canada 
Ltd. v. Canada (Minister of Public Works and Government Services) (2002), 21 C.P.R. 
(4th) 575 (E.C.A.) was binding. 


On appeal, Nadon J.A. refused to overturn the decision in Siemens, deciding 
that the decision was not “manifestly wrong” [para. 56]. He therefore dismissed 
the appeal. 


issues Before the Court 


At issue is whether a third party, within the meaning of the Act, may raise an 
exemption other than subsection 20(1) within the context of a section 44 application 
for judicial review. 


Findings 


The majority decision, in a 4:3 split, determined that a third party may raise the 
“personal information” exemption in the context of a proceeding commenced 
under section 44 of the Act. In reaching this decision, Justice Deschamps, for the 
majority, rejected both the Information Commissioner’s and the Attorney General's 
arguments that the review mechanism in section 44 of the Act is limited to a review 
of a government institution’s decision to release information which the “third 
party” contends ought not to be released because it consists of “business 
information”. 


The Information Commissioner’s and Attorney General’s position was based inter 
alia on the fact that the special notice given to third parties under section 27 of the 
Act arises only as a result of the possible application of subsection 20(1) to records 
intended to be released by the head of a government institution. It was argued 

that the scope of review ina section 44 proceeding ought to similarly be limited to 


the issue of whether records ought to be withheld based on subsection 20(1) of the 
Act. Moreover, as was pointed out by the Attorney General, to allow third parties 
to raise the section 19 exemption in a proceeding commenced under section 44 
would afford greater rights to “third parties” receiving notice pertaining to the 
possible application of subsection 20(1), than parties who are not deemed “third 
parties” under the Act. 


Although Justice Deschamps acknowledged that “the right to notice accorded to 
third parties follows logically from the specific nature of the confidential business 
information exemption . . .”, she held that the right to notice ” . . . does not limit the 
right of review provided for in section 44” [para. 56]. She reasoned that, because 
sections 28, 44, or 51 of the Act do not explicitly state that a third party is precluded 
from raising extra-section 20 exemptions, a third party must be capable of raising 
other exemptions in a section 44 application for review. Justice Deschamps stated: 


“What matters is not how the reviewing court became aware of the 
government's wrongful decision to disclose personal information, but the court’s 
ability to give meaning to the right to privacy. A reviewing court is in a position 
to prevent harm from being committed and the statutory scheme imposes no 
legal barrier to prevent the court from intervening” [para. 2]. 


Stressing the mandatory nature of the subsection 19(1) exemption and the 
inadequacy of other avenues of challenging a government institution’s decision to 
disclose “personal information”, the Court concluded that a section 44 proceeding 
is “the only direct access to the effective protection afforded by a reviewing court” 
[paras. 45 - 46]. Justice Deschamps held: 


“Where it has come to the attention of a third party that a government institution 
intends to disclose information which will violate the statutorily mandated, 
quasi-constitutional privacy rights of an individual, the third party must have 
the right to raise this concern upon judicial review. A contrary ruling would 
force individuals to wait until the personal information has been disclosed and 
the (potentially irreversible) harm done before looking to the Privacy 
Commissioner and the courts for a remedy” [para 63]. 


In the dissenting opinion, Justice Bastarache noted that a section 44 proceeding 
constitutes the sole exception to a legislative scheme which establishes the 
Information Commissioner’s investigation as a requisite first step in a two-tiered 

level of independent review of government decisions concerning the disclosure of 

_ records requested under the Act [para. 80]. It is only in the context of a section 44 

proceeding that ”. .. a third party who has received notice that the government 

_ institution intends to disclose the record can apply directly to the court...” The 

notice, in turn, is based exclusively on the possibility that confidential business 

information [subsection 20(1) information] is contained in records intended to be 
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disclosed: “[t]here is no notice provision prior to the disclosure of a requested 
record that might contain exempted personal information”. 


Justice Bastarache’s interpretation of the scope of section 44 is based on a review of 
the Access to Information Act and Privacy Act as a whole. He states: 


“The structure of the Access Act and of the Privacy Act suggests that Parliament 
intended that the protection of personal information be assured exclusively by 
the Office of the Privacy Commissioner. Equally important is Parliament’s desire 
to have all judicial reviews under the Acts preceded by an impartial 
investigation conducted by the Information Commissioner. The only exception 
provided in the statutory scheme is where confidential business information 
potentially appears in the requested record” [para. O7\, 


Although Justice Bastarache acknowledges that neither the Information 
Commissioner nor the Privacy Commissioner have the decision-making or 
remedial capacity to prevent the unlawful disclosure of a requested record (para. 
104), he concluded that this did not warrant circumventing Parliament’s intent that 
judicial review of decisions to disclose records under the Act be limited to the 
application of third-party business information. As an aside, Justice Bastarache 
noted the possibility that a third party might be able to raise the section 19 
exemption for personal information under section 18.1 of the Federal Courts Act. 


Judicial Outcome 


The appeal was dismissed with costs. 


2) Canada (Minister of Justice) v. Blank, the Attorney General 
for Ontario, the Advocates’ Society and Canada (Information 
Commissioner) 

2006 SCC 39, Supreme Court of Canada, September 8, 2006 (See Annual 
Report 2005-2006, pp. 69-72 for more details) 


Nature of Proceedings 
This was an appeal to the Supreme Court of Canada from the decision of the 
Federal Court of Appeal in Blank v. Canada (Department of Justice), 2004 FCA 287. 


Factual Background 


The proceedings before the Supreme Court of Canada arose as a result of a refusal 
by the Minister of Justice (hereafter, “the Crown”) of a request for records, 
pertaining to the Crown’s prosecution of regulatory charges laid against the access 
requester, Mr. Sheldon Blank, the owner and operator of a pulp and paper mill, 
and his company, Gateway Industries. 
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In 1995, the Crown had laid thirteen (13) charges against Mr. Blank and his 
company for regulatory offences under the Fisheries Act. These charges were 
subsequently quashed in 1997 and 2001. In 2002, the Crown laid new charges 
by way of indictment. However, these charges were stayed prior to trial, 
whereupon the Crown declared that it would no longer pursue the prosecution. 
As a result of the Crown’s prosecution, Mr. Blank and his company sued the 
federal government for damages for alleged fraud, conspiracy, perjury, and 
abuse of prosecutorial powers. 


Mr. Blank, both in the penal proceedings and under the Access to Information Act, 
attempted to obtain all records pertaining to the prosecutions of himself and his 
company. In response, the Crown furnished only some of the requested 
information. The basis for the Crown’s refusal to disclose the records sought 
included a claim that the records were subject to “solicitor-client” privilege and 
therefore exempted under section 23 of the Act. 


After a complaint to the Information Commissioner concerning the Crown’s 
response to his access requests, some of the withheld information was released to 
Mr. Blank. Further information, however, continued to be withheld, primarily 
based on the Crown’s continued contention that non-disclosure was justified under 
section 23 of the Act. The Information Commissioner recommended to the Crown 
that portions of these records also be released and, upon the Crown’s refusal to 
heed that recommendation, advised Mr. Blank that the Information Commissioner 
would, with his consent, pursue the matter in the Federal Court pursuant to 
section 42 of the Act. In the alternative, the Information Commissioner advised 
Mr. Blank of his right to seek judicial review of the Crown’s access refusal on his 
own behalf pursuant to section 41 of the legislation. Mr. Blank opted for the latter 
means of recourse. On November 8, 2000, he filed his Notice of Application for 
judicial review of the Crown’s access refusal pursuant to section 41. 


The Federal Court upheld most of the claimed exemptions (see: Blank v. Canada 
(Department of Justice), 2003 FCT 462), yet ordered that documents claimed by the 
Crown to be subject to “litigation privilege” and therefore protected under section 
23 of the Act should be released as the litigation to which the records related had 
ended. The Crown appealed this aspect of the Federal Court’s judgment. 


On appeal, the Federal Court of Appeal was divided on the duration of litigation 
privilege. The majority, however, agreed with the Federal Court Judge’s decision. 
According to the majority, section 23 of the Act includes litigation privilege but 
that, unlike legal advice privilege, litigation privilege is of limited duration, 
expiring at the end of the litigation that gave rise to the privilege, “subject to the 
possibility of defining .. . litigation . . . broadly” ([2005] 1 R.C.R. 403, at para. 89). 
As the documents in issue had been created for the dominant purpose of a 


 _ 


criminal prosecution which had subsequently ended, the majority determined that 
litigation privilege no longer applied to exempt the records from disclosure under 
section 23 of the Act. However, the dissenting Judge stated that, in his view, 
litigation privilege need not end with the termination of the litigation that gave rise 
to the privilege and that, in this instance, the privilege ought to have been upheld. 


The Crown sought leave to appeal the Federal Court of Appeal’s decision to the 
Supreme Court of Canada. Upon being granted leave, the Attorney General of 
Ontario, the Advocates’ Society, and the Information Commissioner were granted 
intervener status before the Supreme Court. 


Issues Before the Court 


The narrow issue before the Court was whether documents once subject to 
litigation privilege remain privileged when the litigation ends. 


The Court’s determination of this narrow issue hinged upon the Court’s 
consideration of the following preliminary issues: 


(a) Does “solicitor-client privilege” encompass both legal advice privilege and 
litigation privilege? 


(b) What is the distinction between legal advice privilege and litigation 
privilege? 


(c) What is the scope and duration of litigation privilege? 


(d) Did Parliament intend, when enacting section 23 of the Act, to extend the 
protection afforded to litigation privilege at common law? 


Findings 
The Majority’s Reasons for Judgment 


(a) Does “solicitor-client privilege” encompass both legal advice privilege and 
litigation privilege and, if so, are they “branches” of the same privilege? 


Justice Fish, writing the reasons for judgment of the majority (on behalf of five (5) 
of seven (7) members of the Court), accepted the parties’ interpretation that 
“solicitor-client privilege” as a matter of statutory interpretation encompasses both 
legal advice privilege and litigation privilege, yet rejected the contention by the 
Federal Crown and, intervener, Attorney General of Ontario, that legal advice 
privilege and litigation privilege should be viewed as two “branches” of “the same 
tree”. While, at an overarching level, both privileges facilitate “[t]he secure and 
effective administration of justice according to law” [para. 31], legal advice 
privilege and litigation privilege are based on different rationales. They are not, as 


argued by the Crown, premised on the common objective of promoting candour in 
the solicitor-client relationship. Instead, the majority, agreeing with the 
respondent, Mr. Blank, and the interveners, the Information Commissioner of 
Canada and the Advocates’ Society, determined that “legal advice privilege” and 
“litigation privilege” are distinct concepts and that, as a result, they do not warrant 
analogous protection. 


(b) What is the distinction between legal advice privilege and litigation privilege? 


“Legal advice privilege”, the majority explained, is a concept intended to promote 
the relationship between a solicitor and his/her client based on the notion that the 
effective administration of justice depends for its vitality on full, free, and frank 
communication between those who need legal advice and those who are best able 
to provide it. “Litigation privilege”, in contrast, is intended to facilitate the 
adversarial trial process based on the notion that the efficacy of the adversarial 
process is advanced by ensuring that parties to litigation are afforded a “zone of 
privacy” within which they are left to investigate and prepare their case for trial 
without adversarial interference or fear of premature disclosure [paras. 26-28]. 


The majority went on to recognize additional distinctions, pointed out by the 
Information Commissioner and the Advocates’ Society, between legal advice 
privilege and litigation privilege. Notably, for example, litigation privilege ”. . . 
arises and operates even in the absence of a solicitor-client relationship; it applies 
indiscriminately to all litigations, whether or not they are represented by counsel” 
[para. 32], and confidentiality, the sine qua non of legal advice privilege, is not an 
essential component. 


Having determined that legal advice privilege and litigation privilege are based on 
distinct rationales, the majority went on to reject the Crown’s contention that the 
two privileges must be afforded analogous protection [para. 33]. The majority 
made clear that jurisprudence that speaks of the primacy of solicitor-client 
privilege, its evolution from a rule of evidence to a rule of substantive law, and its 
near-absolute protection, including permanency, is limited to “legal advice 
privilege” and not “solicitor-client privilege” in general. Therefore, while [legal 
advice privilege] has been strengthened, reaffirmed and elevated in recent years, 
litigation privilege has been eroded by trends towards mutual and reciprocal 
disclosure which is the hallmark of the judicial process [para. 61]. 


(c) What is the scope and duration of litigation privilege and how does that 
compare to the scope and duration of legal advice privilege? 


The majority, agreeing with the position advanced by the respondent, the 
Information Commissioner, and the Advocates’ Society, held that “litigation 
privilege, unlike the solicitor-client privilege, is neither absolute in scope nor 
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permanent in duration” [para. 37]. Rather, the majority explained, “[i]n each case, 
the duration and extent of the litigation privilege are circumscribed by its 
underlying purpose, namely the protection essential to the proper operation of the 
adversarial process” [para. 41]. 


In most instances, the majority held, once the litigation ends, so too does the 
purpose of the privilege. Therefore, in general, litigation privilege will expire with 
the litigation of which it was born [para. 34]. Nonetheless, the majority did 
acknowledge the possibility that litigation may be defined “more broadly than the 
particular proceeding which gave rise to the claim” [para. 38]. Whether or not the 
privilege can extend beyond the litigation of which it was born will hinge on 
whether or not the privilege retains its purpose, namely “the need for a protected 
area to facilitate investigation and preparation of a case for trial by the adversarial 
advocate” [para. 40]. The majority stated that examples of when “litigation” 
would be defined more broadly, include: “. . . separate proceedings that involve the 
same or related parties and arise from the same or a related cause of action (or 
“juridical source”)... [and] [p]roceedings that raise issues common to the initial 
action and share its essential purpose . . .” [para. 39]. 


The majority went on to consider whether an extended definition of litigation 
privilege was warranted in the case at bar. The majority concluded that it did not. 
More specifically, the majority noted that the documents for which privilege was 
claimed were prepared for the dominant purpose of a criminal prosecution that 
had ended. The majority held that Mr. Blank’s subsequent civil action against the 
government in relation to the manner in which the government conducted the 
criminal prosecution sprung from a different juridical source and, in that sense, 
was unrelated to the litigation of which the privilege claimed was born [para. 43]. 


As an aside, the majority noted that, in any event, “litigation privilege would not 
protect from disclosure evidence of the claimant party’s abuse of process or similar 
blameworthy conduct”. A court, the majority held, may review documents 
claimed to be privileged where a prima facie actionable misconduct is shown in 
relation to the proceeding with respect to which the privilege is claimed 

[paras. 44-45]. 


Also as an aside, the majority observed that, in the case at bar, the Crown had 
failed to disclose information to which Mr. Blank had been constitutionally 
guaranteed [paras. 55-56]. In doing so, the majority dismissed the Ontario 
Attorney General’s argument that litigation privilege is not waived in a civil 
proceeding when, in a preceding criminal case, documents “favourable to an 
accused” are disclosed in accordance with the “innocence at stake” exception. 

The majority stated that it would be “. . incongruous if the litigation privilege were 
found in civil proceedings to insulate the Crown from the disclosure it was bound 
but failed to provide in criminal proceedings that have ended” [para. 57]. 


As for the scope of the privilege, in keeping with the modern trend favouring 
increased disclosure, the majority agreed with the Information Commissioner and 
the Advocates’ Society; litigation privilege should only attach to documents created 
for the dominant purpose of litigation [para. 59]. The majority, however, refrained 
from deciding whether documents gathered or copied, but not created, for the 
purpose of litigation could be equally protected [paras. 62-64]. 


(d) Did Parliament intend when enacting section 23 of the Act to extend the 
protection afforded at common law to litigation privilege claimed by the 
government as litigant? 


Although, the majority did recognize that the purpose of litigation privilege within 
the context of section 23 of the Act must take into account the nature of much 
government litigation [para. 40], the majority rejected the contention by the Federal 
Crown and Attorney General of Ontario that the government’s status as a 
“recurring litigant” could justify a litigation privilege that outlives its common law 
equivalent [para. 46]. 


The majority noted that nothing in the Act suggests that this was Parliament's 
intent [paras. 51-52]. Moreover, such an interpretation would not be in keeping 
with the scheme of the Act, nor would it be consonant with the permissive 
language of section 23 which promotes disclosure by encouraging heads of 
government institutions “. . . to refrain from invoking the privilege unless it is 
thought necessary to do so in the public interest. And it thus supports an 
interpretation that favours more government disclosure, not less” [para. 52]. 


Still, the majority noted that access to the government lawyer’s brief upon the 
conclusion of the subject proceeding would not be automatic because of the 
possibility that litigation may be defined “more broadly than the particular 
proceeding which gave rise to the claim” [para. 38]. Similarly, disclosure would 
not be uncontrolled in that many documents within a litigation file will be covered, 
not only by litigation privilege, but legal advice privilege and, therefore, “will 
remain clearly and forever privileged” [paras. 49-50]. 


The majority went on to observe that, although the protection afforded to litigation 
privilege, in practice, may prove less effective for the government than for private 
litigants because of the Act, i.e. because the government may be required to 
disclose information once the original proceedings have ended and related 
proceedings are neither pending nor apprehended, this, the majority held, “is a 
matter of legislative choice and not judicial policy” [para. 53]. 


The Minority Reasons 


Justice Bastarache, writing on behalf of two members of the Court, concurred with 
the results of the majority judgment, agreeing that the Crown’s claim of litigation 
privilege failed in the case at bar, because the privilege expired after the 
termination of the litigation giving rise to the claim of privilege [para. 74]. 
However, Justice Bastarache proposed to clarify the scope of section 23 by offering 
separate reasons. 


Justice Bastarache clarified that the Act imposes a statutory duty on government 
institutions to disclose records subject to limited exceptions. As a result, Justice 
Bastarache reasoned that, faced with a request under the Act, the government 
cannot refuse to disclose records by claiming litigation privilege at common law 
[para. 68]. That said, Justice Bastarache went on to state that section 23 creates an 
exemption for records that are subject to “solicitor-client privilege” and that this 
must be interpreted as encompassing both legal advice privilege and litigation 
privilege [para. 69]. 


In contrast to the majority judgment, Justice Bastarache accepted the view that 
litigation privilege is a branch of solicitor-client privilege [paras. 70-71]. However, 
he observed that, unlike legal advice privilege, which stands against the world, 
litigation privilege is protection only against the adversary, and only until 
termination of the litigation [para. 72]. Thus, the effect of section 23 is that it 
enables a government institution to refuse disclosure, not only to an adversary, but 
to any requester, so long as the privilege is found to exist [para. 72]. 


Judicial Outcome 


The Supreme Court of Canada dismissed the appeal. It was unanimously agreed 
that litigation privilege, unlike legal advice privilege, expires at the end of the 
litigation that gave rise to the privilege, subject to the possibility of defining 
“litigation” broadly. 


3) Canada (Information Commissioner) v. Canada (Canadian 
Transportation Accident Investigation and Safety Board), 
NAV Canada and Canada (Attorney General) 

2006 FCA 157 (Court files: A-165-05, A-304-05), May 1, 2006 (See Annual 
Report 2005-2006, pp. 64-65 for more details) 


Nature of Proceedings 


This was an appeal of the Federal Court’s decision in Canada (Information 
Commissioner) v. Canada (Canadian Transportation Accident Investigation and Safety 
Board et al.), [2006] 1 F.C.R. 605 wherein Justice Snider dismissed four (4) 
applications for judicial review commenced by the Information Commissioner 
pursuant to paragraph 42(1)(a) of the Act. 


Factual Background 


Access requests were made for recordings and/or transcripts of air traffic control 
communications (ATC communications) pertaining to four air occurrences that 
were the subject of distinct investigations and public reports by the Transportation 
Accident Investigation and Safety Board (TSB). These communications were 
recorded by NAV Canada but subsequently put under the control of the TSB. 


The Executive Director of the TSB refused to disclose the requested ATC 
communications based on the purported application of section 19 of the Act (the 
“personal information” exemption). The Information Commissioner commenced 

four applications for judicial review of the Executive Director's access refusals. 

NAV Canada intervened in the proceedings, arguing that the records ought to be 

exempted based on paragraph 20(1)(b) of the Act. 


The applications were heard by the Federal Court on January 18, 2005, and, on 
March 18, 2005, Justice Snider rendered her decision. Here, Justice Snider 
dismissed the applications for review, ruling that the requested ATC 
‘communications were “personal information” exempted from disclosure under 
section 19 of the Act. 


The Information Commissioner appealed the Federal Court's decision. 
Issues Before the Court 
‘The issues before the Court were as follows: 


(a) Did the Federal Court err when determining that the ATC communications are 
“personal information” within the meaning of section 3 of the Privacy Act and, 
therefore, exempted under subsection 19(1) of the Act? 


SS a 


(b) If ATC communications are not “personal information”, are they, nonetheless, 
exempted from disclosure under paragraph 20(1)(b) of the Act? 


Findings 


(a) Did the Federal Court err when determining that the ATC communications are 
“personal information” within the meaning of section 3 of the Privacy Act and, 
therefore, exempted under subsection 19(1) of the Act? 


The Federal Court of Appeal began its analysis by considering the meaning of the 
opening words of the definition of “personal information” set out in section 3 of 
the Privacy Act. This definition stipulates that, in order to qualify as “personal 
information,” the information must be both “about” an individual and also permit 
or lead to the possible identification of that individual. 


The Court held that the word “about”, in context, must be ascribed a meaning that 
coincides with values underlying the notion of privacy. Citing a number of 
decisions rendered by the Supreme Court of Canada, the Federal Court of Appeal 
surmised that the notion of privacy connotes concepts of intimacy, identity, dignity, 
and integrity of the individual. These concepts, the Court stated, must be borne in 
mind when determining whether or not particular information is “about” an 
individual, as opposed to being “about” something else. 


The Federal Court of Appeal then considered the content of the ATC 
communications in issue and whether the subject matter of these communications 
engaged individuals’ rights to privacy. The Court observed that the content of the 
ATC communications is limited to the safety and navigation of aircraft, the general 
operation of the aircraft, and the exchange of messages on behalf of the public. 
This, the Court held, “. . . are not subjects that engage the right to privacy of 
individuals”. As a result, the Court concluded that the ATC communications could 
not be said to be “about” an individual. 


The Court noted that the information contained in the records was of a 
professional non-personal nature. Although the Court acknowledged that it was 
possible that the information might permit or lead to the identification of a person 
and/or assist in a determination as to how an individual performed a task, the 
Court held that this possibility did not suffice to render the information “personal 
information”. The possibility that the records, when combined with other 
information, might be used to evaluate an individual’s performance could not 
transform the communications into personal information when the information in 
and of itself had no personal content. 


Thus, the Federal Court of Appeal concluded that the ATC communications did 
not fit within the Privacy Act's definition of “personal information” and were 
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therefore not exempted under subsection 19(1) of the Act. Having so determined, 
the Court observed that it was not necessary to consider the discretion to release 
“personal information” set out in subsection 19(2) of the Act. 


(b) Are the ATC communications exempted under subsection 20(1) of the Act? 


Having rejected the application of subsection 19(1) of the Act, the Federal Court 
of Appeal then considered the alternative issue raised by NAV Canada, namely, 
the application of paragraph 20(1)(b) of the Act. In order to qualify for 
exemption under this provision, it must be established that: 1) the information is 
financial, commercial, scientific, or technical information; 2) the information is 
confidential; 3) the information is supplied to a government institution by a 
third party; and 4) the information has been treated consistently in a 
confidential manner by a third party. 


Turning to the first of these criteria, the Court considered whether, as alleged by 
NAV Canada, the ATC communications could be deemed to be either 
“commercial” or “technical” in nature. The Court rejected NAV Canada’s 
contention that, simply because NAV Canada provides air navigation services for a 
fee, the information could be deemed “commercial” in nature. Instead, the Court 
reasoned that the term “commercial” requires that the information in itself pertain 
to trade (or commerce). Although the Court noted that portions of the ATC 

| communication might qualify as “technical” in nature, there was no basis for 

characterizing the entire record in this manner. 


The Court then considered whether the second requirement, that of confidentiality, 
could be met. To this end, the Court noted that NAV Canada bore the burden of 
persuasion that the ATC communications were, in fact, confidential. Moreover, the 
Court made clear that that confidentiality must be assessed on an objective 


standard. 


‘Upon reviewing the evidence filed by NAV Canada on this issue, the Court 

| determined that NAV Canada had failed to discharge its burden. More specifically, 
the Court held that NAV Canada had not established, on a balance of probabilities, 
| that the records in issue were, objectively, confidential. 


| Thus, the Court determined that the first two criteria for establishing that the 
requested records warrant exemption under paragraph 20(1)(b) of the Act had not 
| been met. The Federal Court of Appeal, therefore, concluded it was not necessary 
_to consider whether NAV Canada could satisfy the further requirements (that the 
information was supplied by NAV Canada to the TSB and treated consistently in a 
, confidential manner by NAV Canada) under paragraph 20(1)(b). 
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Judicial Outcome 


The appeals were allowed. The Federal Court of Appeal set aside the Federal 
Court’s decision, which dismissed the applications for review, and ordered, 
instead, that the TSB disclose the ATC communications to the access requesters. 


Action Taken 


On June 30, 2006, the applicants, the Executive Director of the TSB and NAV 
Canada, filed an application for leave to appeal the Federal Court of Appeal’s 
decision to the Supreme Court of Canada. Leave to appeal was refused (Supreme 
Court file 31528, April 5, 2007). 


4) Canada (Information Commissioner) v. Canada (Minister of 
Transport) 
T-55-05, Federal Court, Blais, J., September 15, 2006, (See Annual Report 
2005-2006, pp. 65-66 for more details) 


Nature of Proceeding 


This was an application for review under section 42 of the Act in relation to the 
Minister of Transport’s refusal to disclose “an electronic copy of the CADORS 
(Civil Aviation Daily Occurrence Reporting System) database table(s)” being 
information requested under the Act. 


Factual Background 


On June 12, 2001, a request was made under the Act for access to “an electronic 
copy of the CADORS database table(s) which track(s) aviation occurrences; a paper 
printout of the first 50 records, a complete field list, and information on any codes 
needed to interpret data in the tables.” CADORS is a national database consisting 
of approximately 36,000 safety reports of individual aviation “occurrences” and is 
compiled by Transport Canada, which receives these reports from a variety of 
sources, including NAV Canada, the Transportation Safety Board, and aerodromes. 


On August 9, 2001, Transport Canada responded by providing the requester with a 
copy of the record layout which lists the fields of information found in the 
CADORS database, but, otherwise, refused to provide the requested records in 
their entirety. Initially, this access refusal was based on the contention that the 
database could not be severed and reproduced. Subsequently, during the course of 
the Information Commissioner’s investigation, Transport Canada acknowledged 
that the database could, in fact, be copied, and, if necessary, severed. Still, 
Transport Canada withheld 33 of the 51 fields of information which comprise the 
CADORS database based on subsection 19(1) of the Act (the “personal 
information” exemption). 
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Transport Canada conceded that the information in and of itself did not constitute 
personal information, yet maintained that the release of CADORS information 
would amount to disclosure contrary to subsection 19(1) of the Act because of what 
is referred to as the “mosaic-effect” (a concept used in relation to information 
pertaining to security and intelligence in the context of assessing a reasonable 
expectation of injury). Specifically, Transport Canada stated that it was possible 
that CADORS information might be linked with other information publicly 
available to reveal “personal information” concerning identifiable individuals. 


The Information Commissioner, for his part, maintained that the information 
contained in the database pertained to aircraft and air occurrences, not individuals, 
such that section 19 of the Act did not apply. The Minister refused to accept the 
Information Commissioner’s recommendation that the requested records be 
disclosed. On January 14, 2005, the Information Commissioner of Canada filed an 
application for judicial review of the Minister’s access refusal. 


After the Information Commissioner had filed his Memorandum of Fact and Law 
in support of the application for review, but before the oral hearing, the Minister of 
Transport released additional portions of the database to the access requester. This 
information consisted of data pertaining to air occurrences involving 
“commercially operated” aircraft. Thus, by the time of the oral hearing, the 
portions of the requested records that continued to be withheld consisted of thirty- 
three (33) electronic fields of information contained in CADORS reports that 
pertain to “air occurrences” in which the “Operator Type” field was either marked 
| “Private” or contained no information. These reports included reports pertaining 
to “air occurrences” involving aircraft “privately” operated by corporations, 
businesses, organizations, government, and other entities, in addition to aircraft 
operated by individuals, as well as reports in which no aircraft were involved in 
the occurrence. 


The oral hearing took place on February 9, 2006. At the close of oral arguments, 
the presiding Judge opined that a case pending before the Federal Court of Appeal 
(Canada (Information Commissioner) v. Canada (Canadian Transportation Accident and 
Investigation and Safety Board) et al. [hereafter, the NAV Canada case]), might impact 
upon the disposition of the issues in dispute. The Judge, therefore, adjourned the 
hearing until such time as the Federal Court of Appeal had rendered its decision in 
the NAV Canada case. 


! 
The Federal Court of Appeal rendered its decision in the NAV Canada case on 


June 2, 2006, whereupon, the Judge presiding over the CADORS case directed 
_the parties to make supplementary submissions concerning the effect of the 
NAV Canada case on the issues raised in the application for review. 
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Issues Before the Court 


At issue, therefore, was: 


(a) What impact, if any, does the Federal Court of Appeal’s decision in the NAV 
Canada case have on the determination of whether the CADORS database, in 
its entirety, must be released under the Act? 


The Information Commissioner’s Supplementary Submissions were filed on 
May 17, 2006. In these submissions, the Information Commissioner argued 
inter alia that the information in issue in the NAV Canada case was analogous 
to that in issue in the case at bar in that, in both instances, the requested 
information related to “air occurrences”. As the Federal Court of Appeal had 
determined that information “about” air occurrences is not information “about” 
an individual, the Information Commissioner maintained that the CADORS 
information could not be exempted under subsection 19(1) of the Act. 


The Information Commissioner also argued that the Federal Court of Appeal’s 
determination in the NAV Canada case equally addressed the Minister of 
Transport’s “mosaic effect” argument with respect to the CADORS database. To 
this end, the Information Commissioner pointed out that, in NAV Canada, the 
Federal Court of Appeal had rejected the contention that non-personal information 
pertaining to air occurrences could be transformed into “personal information” 
simply because it was possible that the information, when combined with other 
sources, might be used to identify an individual or to evaluate an individual’s 


performance with respect to air occurrences. 


Thus, the Information Commissioner maintained that the Federal Court of 
Appeal’s ruling in the NAV Canada case had disposed of the issue of whether 
information about air occurrences could be exempted under section 19 of the Act. 
Having found that information about air occurrences is not information about an 
identifiable individual, even where a cross-reference with other information is 
possible, the Information Commissioner submitted that the Federal Court in the 
case at bar was bound by the higher Court's ruling. 


Transport Canada did not file responding submissions. Instead, the Court was 
advised of the Minister of Transport’s intention to release the CADORS database in 
its entirety to the access requester. Thereafter, the Court directed that the 
proceedings be postponed to allow the parties to conduct discussions with the 
view of settling the matters in dispute. 


Findings 


The records in issue in the application were released in their entirety to the access 
requester on September 14, 2006, whereupon the Information Commissioner 
agreed to discontinue the application for review. An order acknowledging the 
discontinuance of the application with details of settlement was issued by the 
Court on September 15, 2006. 


5) Canada (Information Commissioner) v. Canada (Minister of 
Environment) 
2006 FC 1235 (Court File T-555-05), Federal Court, Kelen J., October 17, 2006 
(See Annual Report 2005-2006, p. 66 for more details) 


Nature of Proceedings 


This was an application for judicial review of the refusal of the Minister of 
Environment Canada to disclose portions of the analysis section of a Memorandum 
to Cabinet, dated March 1995, regarding Methylcyclopentadienyl Manganese 
Tricarbonyl (MMT). This refusal was based on the discretionary exemptions from 
disclosure provided for under paragraphs 21(1)(a) and (b) of the Act, which deal 
with operations of government. 


Factual Background 


The original access to information request in this case was made on behalf of 


_ Ethyl Canada Inc. on September 16, 1997. It requested discussion papers on 


MMT presented to Cabinet. In response, the Minister identified four records, but 


_ denied Ethyl access to them on the grounds that they were Cabinet confidences 
and were therefore excluded from the Act. 


_ Ethyl filed a complaint with the Information Commissioner, who investigated 


and recommended the Minister disclose the portion of the requested records 
that was termed “Analysis”, as it fell within the scope of discussion paper 


material identified in paragraph 69(1)(b) of the Act. 


The Minister rejected the Commissioner’s recommendation. The Commissioner 
applied to the Federal Court for a review of the Minister’s decision. 


The case was reviewed by both the Federal Court (Canada (Information 


_ Commissioner) v. Canada (Minister of Environment) [2001] 3 F.C. 514) and the 


Federal Court of Appeal (Canada (Information Commissioner) v. Canada (Minister of 


_ the Environment), 2003 FCA 68), who both ruled that the analysis section of the 


Memorandum to Cabinet was a discussion paper as contemplated by paragraph 


~ 69(1)(b) of the Act. The Court of Appeal added that this analysis section had to 
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be returned to the Minister so that he be given the opportunity to invoke any 
exemption that might apply to the information under the Act. 


Issues Before the Court 


(a) Did the disputed passages properly fall into the exemptions provided for in 
paragraphs 21(1)(a) and (b) of the Act ? 


The analysis on this point was subdivided as follows: 


1) The interplay between section 21 and section 69 of the Act 


Section 21 of the Act provides for a discretionary exemption of “certain records 
containing advice provided to the government,” while section 69 “provides that, as 
a general rule, the Act does not apply to Cabinet confidences” but carves out an 
exception to this rule for discussion papers, when the decision on the issue they 
pertain to has been made public or after four years have passed since a decision on 
the issue was taken but not made public. 


Using the modern approach to statutory interpretation proposed by Driedger and 
adopted by the Supreme Court of Canada, Justice Kelen determined that “[b]oth a 
plain reading of sections 21 and 69 and a review of the Access Act's legislative 
history” led him to dismiss the Information Commissioner’s argument that any 
records falling within the scope of the section 69 carve out could not fall under the 
exemption contemplated by section 21. 


2) Applicability of paragraph 21(1)(a) of the Act: do the disputed passages contain 
“advice or recommendations” ? 


Justice Kelen turned to previous case law that determined the scope of this 
exemption and explained that “[h]Javing reviewed the material, I conclude that 
some portions of the Disputed Passages are subject to the discretionary exemption 
under paragraph 21(1)(a)” [para. 53]. 


Justice Kelen reviewed the applicability of this “advice and recommendations” 
exemption to each of the paragraphs from the document for which the exemption 
had been claimed. In those portions of the record that he found “purely factual 
information” or “largely factual” information, as opposed to opinion, he ruled that 
the exemption could not apply. In one case, Justice Kelen described the withheld 
passage as containing “information that is entirely speculative in nature” that was 
“characterized more accurately...as explanatory than as an opinion on a policy 
matter” which he was not satisfied constituted “advice or recommendations” 
within the paragraph’s meaning [para. 61]. 
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3) Applicability of paragraph 21(1)(b) of the Act: do the disputed passages contain 
an “account of consultations or deliberations” ? 


Noting that there had been “relatively little judicial consideration of paragraph 
21(1)(b)” [para. 64], Justice Kelen was guided by the interpretive comments in one 
case and the interpretation suggested by a Treasury Board Manual on Access to 
Information Policy and Guidelines. He agreed “that the terms ‘account’, 
‘consultation’ and ‘deliberations’ should be given their ordinary and usual 
meaning as reflected in the Treasury Board Manual”. He determined that “[ilt 
follow[ed] from the definitions above that factual information must generally be 
excluded from the scope of paragraph 21(1)(b)” and concluded accordingly that the 
portion of the disputed passages that he had previously identified as containing 
largely factual information could not be exempt under paragraph 21(1)(b) 

[paras. 67-68]. 


Recognizing that “[i]n the context of a Memorandum to Cabinet, it is apparent that 
there may be considerable overlap between the scope of records covered by each of 
paragraphs 21(1)(a) and (b),” Justice Kelen was satisfied that, in this case, “the 
portions of the Disputed Passages that [he] ha[d] identified as falling within the 
scope of paragraph 21(1)(a) are also exempt under paragraph 21(1)(b)” [para. 68]. 


He concluded that the section 21 exemptions applied to a portion of, but not all, 
the passages for which they had been claimed. 


(b) Did the Minister lawfully exercise his discretion to refuse to disclose the 
disputed passages to which the section 21 exemptions applied? 


Justice Kelen reiterated that ”...the Minister bears the burden of satisfying this 
Court that the exercise of discretion was reasonable” [para.70]. 


It was apparent to Justice Kelen from the record that the Minister’s refusal to 
release the disputed passages was “primarily because the MMT issue remained an 
active policy file for the government.” The material filed did not disclose any 
further reasons for the Minister’s refusal to release the disputed passages. He 
added that “[iJn conducting the requisite balancing of interests for and against 
disclosure, the Minister’s designate considered the ‘active’ status of the MMT file 
as the overriding factor in refusing disclosure” [paras. 73 and 75]. 


Turning to the case law on the matter, Justice Kelen concluded that it “addresses 
the need for the Minister to consider the public interest for and against 
disclosure and weigh these competing interests with the purposes of the Act in 
mind” [para. 76]. 


In this case, Justice Kelen found that “[t]he confidential cross-examination of the 
Deputy Minister [did] not provide any rationale for non-disclosure in relation to 
the public interest” except that MMT was an active file. It was unclear whether the 
Deputy Minister had “appreciated the principles relevant to her exercise of 
discretion” that is, whether disclosure was possible without impairing the 
effectiveness of government [para. 79]. 


He went on to make the following finding: 


“In scrutinizing the Minister’s ‘weighing’ process on a standard of 
reasonableness, I find that there are insufficient reasons provided in support of 
the Minister’s refusal to disclose. In my view, the Deputy Minister’s analysis was 
somewhat capricious. Portions continued to be released even after the Deputy 
Minister determined disclosure would impair government action despite no 
appreciable change in circumstances. As well, much of what the Deputy Minister 
withheld based on impairment concerns do not, in this analysis, fall under 
section 21 in any event.” 


Justice Kelen also pointed out he had not been shown any evidence supporting the 
Minister’s decision that the release of the disputed passage would compromise 
future government action on the MMT issue [para. 81]. 


The Minister’s decision to withhold the disputed passages could not “...withstand 
a probing examination” and was “unreasonable in the circumstances” [para. 82]. 


Findings 
The application was allowed. 


The Court ordered the Minister to disclose to the requestor the portions of the 
disputed passages which were not subject to the section 21 discretionary 
exemptions. For those portions to which section 21 did apply, the Court ordered 
their return to the Minister to re-determine with reasons whether disclosure to the 
requestor was warranted, having regard to the public interest in favour of releasing 
information and in protection the internal processes for effective government. 


The Minister appealed the decision to the Federal Court of Appeal, and the 
Information Commissioner filed a cross-appeal. 


B. Cases in Progress - Commissioner as Applicant 


1) Canada (Information Commissioner) v. Canada (Minister of 
National Defence) 
T-210-05, Federal Court (See Annual Report 2005-2006, pp. 66-67 for more 
details) 


This is an application, commenced pursuant to paragraph 42(1)(a) of the Act, for 
judicial review of the refusal by the Minister of National Defence to disclose 
records requested under the Act pertaining to “M5 meetings” for 1999. The 


- issue is whether records held in the office of the Minister of Defence, which 


relate to the Minister’s duties as Minister of Defence, are subject to the right 
of access. 


It is anticipated that this matter will be heard by the Court in the Fall of 2007. 


2) Canada (Information Commissioner) v. Canada (Prime 
Minister) 
T-1209-05, Federal Court (See Annual Report 2005-2006, p. 67 for more 
details) 


This is an application, commenced pursuant to paragraph 42(1)(a) of the Act, for 
judicial review of the refusal by a former Prime Minister to disclose records 
requested under the Act pertaining to the Prime Minister’s agenda books for 
January 1994 to June 25, 1999. The issue is whether or not the agendas, held in 


_ the Prime Minister’s Office, are subject to the right of access. 


It is anticipated that this matter will be heard by the Court in the Fall of 2007. 


3) Canada (Information Commissioner) v. Canada 
(Commissioner of the Royal Canadian Mounted Police) 
T-1210-05, Federal Court (See Annual Report 2005-2006, pp. 67-68 for more 
details) 


This is an application, commenced pursuant to paragraph 42(1)(a) of the Act, for 
judicial review of the refusal by the Commissioner of the RCMP to disclose 
records requested under the Act pertaining to the agenda of the former Prime 
Minister Chrétien covering the period of January 1, 1997 to November 4, 2000. 
The issues are whether or not the agendas qualify for exemption, in their 
entirety, for reasons of privacy (section 19) or for reasons of safety (section 17). 


- Itis anticipated that this matter will be heard by the Federal Court in the Fall 


See 


of 2007. 


4) Canada (Information Commissioner) v. Canada (Minister of 
Transport) 
T-1211-05, Federal Court, (See Annual Report 2005-2006, p. 68 for more 
details) 


This is an application, commenced pursuant to paragraph 42(1)(a) of the Act, for 
judicial review of the refusal by the Minister of Transport to disclose records 
requested under the Act pertaining to Minister Collenette’s agenda for the 
period June 1, 1999 to November 5, 1999. The issue is whether these records, 
held in the Minister’s office, are subject to the right of access. 


It is anticipated that this matter will be heard by the Court in the Fall of 2007. 


C. Cases in Progress - Commissioner as 
Respondent 


1) Canada (Attorney General) v. Canada (Information 
Commissioner) 
T-531-06, Federal Court (See Annual Report 2005-2006, p. 68 for more details) 


On March 23, 2006, an application for judicial review was brought by the Attorney 
General of Canada against the Information Commissioner, under section 18.1 of the 
Federal Courts Act. The application for review relates to the lawfulness of decisions 
issued by the Information Commissioner’s delegate, requiring counsel and various 
witnesses to keep confidential the questions asked, answers given, and exhibits 
used during the taking of evidence under oath of various witnesses who appeared 
under subpoena before the Information Commissioner’s delegate in a matter 
concerning the investigation of a complaint made pursuant to the Act against the 
head of Indian and Northern Affairs Canada. 


A hearing is set to be heard on April 26, 2007. The outcome will be reported in 
next year’s annual report. 


2) Canada (Minister of Industry) v. Canada (Information 
Commissioner) 
A-107-06, Federal Court of Appeal 


The Minister of Industry appealed the Federal Court decision in the case Canada 
(Information Commissioner) v. Canada (Minister of Industry), 2006 

FC 132, T-421-04, February 13, 2006, Kelen J. (See Annual Report 2005-2006, 

pp. 59-64 for more details) wherein the Federal Court ordered that the Chief 
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Statistician disclose certain census records from 1921, 1931, and 1941 in eight 
specific districts that had been requested under the Act in November 2001, on 
behalf of three Aboriginal bands, for the exclusive purpose of researching or 
validating their Aboriginal claims. 


The appeal was heard by the Federal Court of Appeal on March 27, 2007. The 
decision is under advisement and will be reported in next year’s annual report. 


3) Canada (Minister of Environment) v. Canada (Information 
Commissioner) 
A-502-06, Federal Court of Appeal 


Appeal and cross-appeal of the Federal Court decision in Canada (Information 
Commissioner) v. Canada (Minister of Environment), 2006 FC 1235, T-555-05 
(October 17, 2006), Kelen, J. 


D. Cases in Progress - Information Commissioner 
as an Intervener 


1) SNC Lavalin Inc. v. Canada (Minister of International 
Cooperation and Minister of Foreign Affairs) and Canada 
(Information Commissioner) 

A-309-03 


Nature of Proceedings 


The Information Commissioner is an intervener in this appeal from the 
judgment rendered by Justice Gibson of the Federal Court in SNC Lavalin Inc. v. 
Canada (Minister for International Co-operation and the Minister of Foreign Affairs), 
2003 FCT 681, T-387-01, 30 May 2003. 


Factual Background 


The access request was received by the Canadian International Development 
Agency (CIDA) on December 15, 2000. The requester wanted to obtain 
“{ajuditors’ working papers, including all records used by their auditors and by 
CIDA in the auditing process, for the Comprehensive Audit (Feb. 99) of the 
River Nile Protection and Development project.” The requester also stated he 
had read the audit and that the audit had found, among other things, problems 
with project objectives. 


As required by section 27 of the Act , CIDA made available to SNC Lavalin 
some documents that were responsive to the request, so that it could make 
representations about the intended disclosure. SNC Lavalin made 
representations as to why the records or parts thereof should not be disclosed. 
The head of CIDA decided to release the records or parts thereof. 


SNC Lavalin applied for a review by the Federal Court, pursuant to section 44 
of the Act, claiming that the records contained information that should properly 
be exempted pursuant to sections 20 (third-party confidential business 
information) and 19 (personal information). The Federal Court dismissed SNC 
Lavalin’s application. 


SNC Lavalin appealed the judgment. Its grounds for appeal included a 
contention that the Application Judge had erred in law in concluding that a 
third party was not entitled to seek an exemption of records pursuant to section 
19 of the Act and that the judge had erred in fact in concluding that no further 
exemptions pursuant to section 19, beyond those identified by the Minister, 
were warranted. 


The Information Commissioner brought a motion to the Federal Court of 
Appeal, requesting to intervene in the matter and was granted leave to 
intervene with full party status. 


At the request of SNC Lavalin, the Federal Court of Appeal issued an order on 
September 4, 2003, holding the appeal in abeyance until there was a final 
disposition in the Heinz case (Attorney General of Canada v. H.J. Heinz Company of 
Canada, Court file No. A-161-03). The Heinz case also involved the issue of 
whether a third party applying for a review of a government decision to 
disclose records pursuant to section 44 could raise section 19 of the Act. The 
final judgment in Heinz was rendered by the Supreme Court of Canada on 
April 21, 2006, with the majority deciding that a third party could raise the 
exemption for personal information set out in section 19 of the Act. 


Following this judgment, the SNC Lavalin case was resumed, with all parties 
filing their memorandum of fact and law. The Information Commissioner’s 
submissions were limited to the section 19 issue and invited the Federal Court 
of Appeal to offer further guidance on questions arising from third parties 
raising the personal information exemption, such as which party would bear the 
burden of proving that no exceptions applied to allow the release of personal 
information, if the records were found to include such information. 


issues Before the Court 


The primary issue on appeal regards the applicability of paragraphs 20(1)(b), (c), 
and (d) of the Act to the materials the Minister intends to release to the access 
requester. SNC Lavalin claims the Federal Court made errors in determining that 
there was insufficient proof to apply these exemptions. The Minister is arguing that 
the Federal Court judgment should be upheld. The Information Commissioner has 
made representations regarding only the section 19 aspect of the case, submitting 
that the appellant has failed to show that there is further personal information in 
the record, beyond that acknowledged by the Federal Court. 


Findings 


The Federal Court found that a third party who is entitled to make 
representations pursuant to section 28 of the Act is not entitled to seek 
exemption of the records by virtue of section 19 of the Act [para. 24]. SNC 
Lavalin could not rely on the mandatory exemption provided for in section 19 of 
the Act in responding to the notice provided to it in the matter under section 27 
of the Act [para. 27]. 


Despite this finding, the Federal Court considered the records at issue, the 
relevant elements of the definition of ‘personal information’, and the basic 
principles of interpretation of the Act, and was “satisfied that no exemptions 
pursuant to section 19 of the Act beyond those [...] proposed on behalf of the 
Respondent Ministers [...] [were] warranted” [para. 27]. 


On the question of the applicability of the section 20 exemption, the Court 
applied the analysis proposed in Air Atonabee Ltd. v. Canada (Minister of 
Transport), 27 F.T.R. 194. The Court was satisfied that “certain of the information 
reflected in the records proposed to be disclosed [was] of a financial nature”; 
that “certain of the information [was] confidential in the eyes of the Applicant”; 
that “such information was supplied to CIDA by the Applicant”; and that this 
information had been “treated consistently in a confidential manner by the 
Applicant”. 


However, the Court was not satisfied that the information was confidential on 
an objective standard. The paragraph 20(1)(b) exemption therefore did not apply 
[para. 35]. 


As for paragraph 20(1)(c) of the Act, the Court concluded the applicant’s 
evidence was too speculative to demonstrate a reasonable expectation of 
financial loss and prejudice to its competitive position if the records were 
disclosed [para. 36]. 
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Finally, on the question of the applicability of the paragraph 20(1)(d) exemption, 
the Court was again of the view that the evidence was insufficient to 
demonstrate a reasonable expectation that the release of the records would harm 
the applicant’s contractual or other negotiations [paras. 37-38]. The Court 
concluded that the applicant had failed to meet the burden of proof required to 
apply the section 20 exemption and dismissed the application [paras. 39-40]. 


Judicial Outcome 


The application was dismissed. SNC Lavalin appealed the judgment. 


Action Taken / Future Action Contemplated 


The appeal hearing will be scheduled shortly. 


CHAPTER VI 


Legislative and Regulatory Changes to 
the Access to Information Act 


A. Changes to the Act 


(i) Changes further to the Enactment of the Federal 
Accountability Act 


The Government public Bill C-2, entitled An Act providing for conflict of interest 
rules, restrictions on election financing and measures respecting administrative 
transparency, oversight and accountability (the Federal Accountability Act), received 
Royal Assent on December 12, 2006 [S.C. 2006, c. 9] and caused or will cause the 
following amendments: 


SECTION DESCRIPTION 
| Royal Assent : December 12,2006 
Definitions 
Designated Minister 


Head 
Record 


Power to Designate Minister 


Exemption for Internal Audits 


Written Complaint: Delay 


(French version only) 
Right to make Representations 


Evidence in Other Proceedings 


Appointment of Information Commissioner 


(French version only) 
Technical Assistance 


fsq2) Investigations relating to International Affairs & Defence 
70(c.1)(1.1) Duties and Functions of Designated Ministers 
72.1 Report of Expenses 


77(1)(i) Regulations: Criteria for Schedule | 


DESCRIPTION 


For greater certainty: Specifics on Crown Corporations 
21(1)(b) Advice Etc. 


SECTION 
March 1, 2007 


21(2)(b) Exercise of a Discretionary Power or an Adjudicative Function 
47(2) Disclosure of an Offence Authorized 


63(2) Disclosure of an Offence Authorized 


April 1, 2007 
of Official Languages for Canada, the Information Commissioner, 
and the Privacy Commissioner 

16.3 __| Exemption forthe Chief Electoral Officer 


April 15, 2007 


Exemptions for: the Auditor General of Canada, the Commissioner 


Exemption for the Public Sector Integrity Commissioner 


Exemption for records related to the Public Servants Disclosure 
Protection Act 


September 1, 2007 
Definition 
Government Institution 
For greater certainty: Information Related to General Administration 


| 


4(2.1) Responsibility of Institution: Duty to Assist and Provide Timely 
Access 
18.1 Specific exemptions for some Crown Corporations 


Specific exemption: Public Sector Investment Board 
Specific exemption: Canada Pension Plan Investment Board 
Specific exemption: National Arts Centre Corporation 
Specific exclusion: Canadian Broadcasting Corporation 


Specific exclusion: Atomic Energy of Canada Limited 


77(1)(a)(a.1) Regulations: Format 


(ii) Changes further to the Enactment of the Other Acts 


The Government Bill C-34, entitled An Act to provide for jurisdiction over education 
on First Nation lands in British Columbia received royal assent on December 12, 2006 
(2006, c. 10), will come into force on proclamation, and will cause the following 
changes: 


Adds paragraph 13(3)(e) to the Act: 


(e) the council of a participating First Nation as defined in subsection 2(1) of 
the First Nations Jurisdiction over Education in British Columbia Act. 


Amends paragraph 8(2)(f) of the Privacy Act: 


(f) under an agreement or arrangement between the Government of Canada 
or an institution thereof and the government of a province, the council of the 
Westbank First Nation, the council of a participating First Nation — as 
defined in subsection 2(1) of the First Nations Jurisdiction over Education in 
British Columbia Act —, the government of a foreign state, an international 
organization of states or an international organization established by the 
governments of states, or any institution of any such government or 
organization, for the purpose of administering or enforcing any law or 
carrying out a lawful investigation; 


Adds paragraph 8(7)(e) of the Privacy Act: 


(e) the council of a participating First Nation as defined in subsection 2(1) of 
the First Nations Jurisdiction over Education in British Columbia Act. 


B. Proposed Changes to the Act 


(i) Proposed Changes further to Bill C-12 


The Government Bill C-12 (previous session Bill C-78) entitled An Act to provide 
for emergency management and to amend and repeal certain Acts (Received First 
Reading in the Senate on December 11, 2006, Debates at 2nd Reading on March 
1st, 2007) proposes to amend the following sections of the Act: 


Added to subsection 20(1): 


(b.1) information that is supplied in confidence to a government institution by 
a third party for the preparation, maintenance, testing or implementation by 
the government institution of emergency management plans within the 
meaning of section 2 of the Emergency Management Act and that concerns the 
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vulnerability of the third party’s buildings or other structures, its networks or 
systems, including its computer or communications networks or systems, or 
the methods used to protect any of those buildings, structures, networks or 
systems [section 8]. 


Amends subsection 20(6): 


(6) The head of a government institution may disclose all or part of a record 
requested under this Act that contains information described in any of 
paragraphs (1)(b) to (d) if (a) the disclosure would be in the public interest as 
it relates to public health, public safety or protection of the environment; and 
(b) the public interest in disclosure clearly outweighs in importance any 
financial loss or gain to a third party, any prejudice to the security of its 
structures, networks or systems, any prejudice to its competitive position or 
any interference with its contractual or other negotiations [subsection 8(2)]. 


Amends subsection 27(1): 


27. (1) If the head of a government institution intends to disclose a record 
requested under this Act that contains or that the head has reason to believe 
might contain trade secrets of a third party, information described in 
paragraph 20(1)(b) or (b.1) that was supplied by a third party, or information 
the disclosure of which the head can reasonably foresee might effect a result 
described in paragraph 20(1)(c) or (d) in respect of a third party, the head shall 
make every reasonable effort to give the third party written notice of the 
request and of the head’s intention to disclose within 30 days after the request 
is received [section 9]. 


Amends paragraph 35(2)(c): 
(c) a third party if 


(i) the Information Commissioner intends to recommend the disclosure under 
subsection 37(1) of all or part of a record that contains — or that the 
Information Commissioner has reason to believe might contain — trade 
secrets of the third party, information described in paragraph 20(1)(b) or (b.1) 
that was supplied by the third party or information the disclosure of which 
the Information Commissioner can reasonably foresee might effect a result 
described in paragraph 20(1)(c) or (d) in respect of the third party, and 


(ii) the third party can reasonably be located. 


However no one is entitled as of right to be present during, to have access to 
or to comment on representations made to the Information Commissioner by 
any other person [section 10]. 
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Section 12 of Bill C-12 provides for a coordinating amendment with Bill C-2 as 
follows: 


If Bill C-2, introduced in the 1st session of the 39th Parliament and entitled the 
Federal Accountability Act, receives Royal Assent, then, on the later of the day 
on which section 154 of that Act comes into force and the day on which 
section 1 of this Act comes into force — or, if those days are the same day, 
then on that day — paragraph 35(2)(c) of the French version of the Access to 
Information Act is replaced by the following: 


c) un tiers, s’il est possible de le joindre sans difficultés, dans le cas ot le 
Commissaire a l’information a l’intention de recommander, aux termes du 
paragraphe 37(1), la communication de tout ou partie d’un document qui 
contient ou est, selon lui, susceptible de contenir des secrets industriels du 
tiers, des renseignements visés aux alinéas 20(1)b) ou b.1) qui ont été fournis 
par le tiers ou des renseignements dont la communication risquerait, selon lui, 
d’entrainer pour le tiers les conséquences visées aux alinéas 29(1)c) ou d). 


(ii) Proposed Changes further to Bill S-223 


The Senate Private Bill 5-223 entitled An Act to amend the Access to Information 
Act (Received First Reading on February 15, 2007 and received Second Reading 
on March 1, 2007) proposes the following: 


Amends subsection 16.1 (1) of the Act: 


16.1 (1)The following heads of government institutions shall refuse to disclose 
any record requested under this Act that contains information that was 
obtained or created by them or on their behalf in the course of an 
investigation, examination or audit conducted by them or under their 
authority: 


(a) the Auditor General of Canada; 

(b) the Commissioner of Official Languages for Canada; 
(c) the Information Commissioner; and 
( 


d) the Privacy Commissioner. 


(2) However, the head of a government institution referred to in any of 
paragraphs (1) (a) to (d) shall not refuse under subsection (1) to disclose any 
record that contains information that was created by or on behalf of the head 
of the government institution in the course of an investigation or audit 
conducted by or under the authority of the head of the government institution 
once the investigation or audit and all related proceedings, if any, are finally 
concluded [section 1]. 


Amends subsection 22.1 (2) of the Act: 


(2) However, the head of a government institution shall not refuse under 
subsection (1) to disclose a draft report of an internal audit of a government 
institution or any related audit working paper if a final report of the audit 
has been published or if a final report of the audit is not delivered to the 
institution within two years after the day on which the audit was first 
commenced [section 2]. 


Adds section 26.1 of Act: 


26.1 Despite any other provision on this Act, the head of a government 
institution may disclose all or part of a record to which this Act applies if the 
head determines that the public interest in the disclosure clearly outweighs in 
importance any loss, prejudice or harm that may result from the disclosure. 
However, the head shall not disclose under this section any information that 
relates to national security [section 3]. 


(iii) Proposed Changes further to Bill S-216 


The Private Senate Bill S-216, entitled An Act providing for the Crown's recognition 
of self-governing First Nations of Canada received Second Reading and was 
referred to Committee (Aboriginal Peoples) on December 13, 2006. The 
Committee met on February 27 and 28, 2007. The Bill will amend section 8 of 
the Privacy Act by adding to subsection 8(6): 


(e) a recognized First Nation under the First Nations Government Recognition Act. 


C. Changes to Schedules I and I 


(i) Institutions Added to Schedule I 
The following institutions were added to Schedule I: 


- Office of the Director of Public Prosecutions / Bureau du directeur des 
poursuites pénales [section 129 of the Federal Accountability Act] 


- Corporation for the Mitigation of Mackenzie Gas Project Impacts / Société 
d’atténuation des répercussions du projet gazier Mackenzie [section 210 of 
the Act to implement certain provisions of the budget tables in Parliament on May 2, 
2006, S.C. 2006, c. 4; came into force on November 10, 2006 (SI/2006-0132) ] 


ee 


Office of the Administrator of the Ship-source Oil Pollution Fund /Bureau de 
l’administrateur de la Caisse d’indemnisation des dommages dus a la 
pollution par les hydrocarbures causée par les navires [SOR/2006-0217; 
September 21, 2006] 


Public Appointments Commission Secretariat / Secrétariat de la Commission 
des nominations publiques [SOR/2006-70; May 17, 2006] 


First Nations Financial Management Board / Conseil de gestion financiére des 
premieres nations ; First Nations Statistical Institute / Institut de la statistique 
des premieres nations ; First Nations Tax Commission / Commission de la 
fiscalité des premiéres nations [section 147 of the First Nations Fiscal and 
Statistical Management Act, S.C. 2005, c. 9, came into force on April 1%, 2006; 
SI/2006-0059] 


Assisted Human Reproduction Agency of Canada / Agence canadienne de 
contrdle de la procréation assistée [section 72 of the Assisted Human 
Reproduction Act, S.C. 2004, c. 2; came into force on January 12, 2006 
(SI/2005/42)] 


Canadian Wheat Board /Commission canadienne du blé 


Asia-Pacific Foundation of Canada / Fondation Asie-Pacifique du Canada 


Canada Foundation for Innovation / Fondation canadienne pour l’innovation 


Canada Foundation for Sustainable Development Technology / Fondation du 
Canada pour l’appui technologique au développement durable 


Canada Millennium Scholarship Foundation / Fondation canadienne des 
bourses d’études du millénaire 


The Pierre Elliott Trudeau Foundation / La Fondation Pierre-Elliott-Trudeau 


Office of the Auditor General of Canada / Bureau du vérificateur général du 
Canada 


Office of the Chief Electoral Officer / Bureau du directeur général des 
élections 


Office of the Commissioner of Official Languages / Commissariat aux langues 
officielles 


Office of the Information Commissioner / Commissariat a l’information 


SS 


Office of the Privacy Commissioner / Commissariat a la protection de la 
vie privée 


[sections 165 to 171 of the Federal Accountability Act] 


- Office of the Public Sector Integrity Commissioner / Commissariat a 
l’intégrité du secteur public; Registry of the Public Servants Disclosure 
Protection Tribunal / Greffe du Tribunal de la protection des fonctionnaires 
divulgateurs d’actes répréhensibles [section 221 of the Federal Accountability 
Act] 


- Canadian Centre for the Independent Resolution of First Nations Specific 
Claims / Centre canadien du réglement indépendant des revendications 
particuliéres des premieres nations [section 78 of the Specific Claims Resolution 
Agip5: €@. 200346, 23] 


(ii) Institutions Struck Out from Schedule I 
Schedule I to the Act was amended by striking out the following: 


- Canadian Firearms Centre / Centre canadien des armes a feu [SOR/2006-99; 
May 17, 2006; the program was transferred to the RCMP] 


- Office of the Registrar of Lobbyists / Bureau du directeur des lobbyists and 
add: Office of the Commissioner of Lobbying / Commissariat au lobbying 
[sections 90 and 91 of the Federal Accountability Act] 


Since the Federal Accountability Act provides for a new definition of “government 
institution”, when that section comes into force (on September 1°, 2007), the 
Crown Corporations and their wholly-owned subsidiaries will be struck out 
from Schedule I as they will be included by part (b) of the definition. 


(iii) Changes to Schedule II 
The following changes were made to Schedule II: 


- Add: Export Development Act / Loi sur le développement des exportations and a 
corresponding reference to “section 24.3” [sections 172 and 179 of the Federal 
Accountability Act] 


Section 24.3 provides that all information obtained in relation to a customer is 
privileged and must not be communicated except for the administration or 
enforcement of the Act, for prosecution of an offence, or to the Minister of 
National Revenue for the purpose of administrating or enforcing the Income Tax 
Act or the Excise Tax Act, or with the consent of the person. 


| DES 


- Amendment: Softwood Lumber Products Export Charge Act / Loi sur le droit a 
l'exportation de produits de bois d’euvre and the corresponding reference to 
“section 20” was struck out and replaced by Softwood Lumber Products Export 
Charge Act, 2006 / Loi de 2006 sur les droits d’exportation de produits de bois d’ceuvre 
and a corresponding reference in respect of that Act to “section 84” [sections 118 
and 119 of Softwood Lumber Products Export Charge Act, 2006; S.C., 2006, c.13, 
came into force or are deemed to have come into force on October 12, 2006]. 


Section 84 provides that any information of any kind and in any form that 
relates to one or more persons and that is obtained by or on behalf of the 
Minister for the purposes of this Act, and any information that is prepared from 
such information, shall not be disclosed. There are some exceptions such as for 
administration or enforcement of this Act or other such as the Customs Act; for 
criminal proceedings; any legal proceedings under an international agreement 
relating to trade before a court; the Minister may provide to appropriate persons 
any confidential information relating to imminent danger of death or physical 
injury to any individual; with the consent of the person. Also, despite any other 
Act of Parliament or other law, no official shall be required, in connection with 
any legal proceedings, to give or produce evidence relating to any confidential 
information. 


- Amendment: Section 241 of the Income Tax Act, already listed in Schedule II 


Section 241 was amended to allow the Canada Revenue Agency to disclose to 
the Financial Transactions and Reports Analysis Centre of Canada, the Royal 
Canadian Mounted Police, and the Canadian Security Intelligence Service 
information about charities suspected of being involved in terrorist financing 
activities. The changes to section 241 provide that an official may disclose some 
information in specific circumstances for the purposes of the administration and 
enforcement of the Charities Registration (Security Information) Act [Act to amend 
the Proceeds of Crime (Money Laundering) and Terrorist Financing Act and the Income 
Tax Act and to make a consequential amendment to another Act, S.C. 2006, c. 12; came 
into force on February 10, 2007 (SI/2007-18)]. 


- Add: First Nations Fiscal and Statistical Management Act / Loi sur la gestion 
financiere et statistique des Premieres nations and a corresponding reference to 
“section 108” [section 148 of the First Nations Fiscal and Statistical Management 
Act; S.C. 2005, c. 9, came into force on April 1%, 2006; (SI/2006-0059)] 


Section 108 provides that identifiable individual returns shall not be examined 
except by person employed by the Institute or in some circumstances such as for 
the conduct of a prosecution, or in accordance with an agreement made under 


I 


section 106. Also, the First Nations Chief Statistician may authorize the 
disclosure of some specific information. 


- Amendment: Section 17 of the Statistics Act, already listed in Schedule II 


The Act to amend the Statistics Act (S.C. 2005, c. 31) came into force on Royal 
Assent on June 29, 2005, and added the following to the Statistics Act, affecting 
section 17: 


18.1 (1) The information contained in the returns of each census of population 
taken between 1910 and 2005 is no longer subject to sections 17 and 18 ninety- 
two years after the census is taken. 


(2) The information contained in the returns of each census of population 
taken in 2006 or later is no longer subject to sections 17 and 18 ninety-two 
years after the census is taken, but only if the person to whom the information 
relates consents, at the time of the census, to the release of the information 
ninety-two years later. 


(3) When sections 17 and 18 cease to apply to information referred to in 
subsection (1) or (2), the information shall be placed under the care and 
control of the Library and Archives of Canada. 


It should be noted that a mandatory review is provided for the administration 
and operation of subsection 18.1(2) [section 2]. 


- Add: Canada Elections Act / Loi électorale du Canada and a corresponding 
reference to “section 540” [section 172.01 of the Federal Accountability Act] 


Section 540 provides that no election documents or documents related to the 
Register of Electors can be inspected or produced except by order of a judge. 
There are two exceptions: inspection for the purpose of an inquiry under section 
510 or a prosecution for an offence under the Act. 


- Add: Specific Claims Resolution Act / Loi sur le reglement des revendications 
particuliéres and a corresponding reference to “section 38 and subsections 62(2) 
and 75(2)” [section 79 of the Specific Claims Resolution Act (S.C. 2003, c. 23)] 


Section 38 and paragraphs 62(2) and 75(2) provides that information related to a 
specific claim cannot be disclose unless the parties to the claim consent, that 


hearings are public except when necessary, and that the Commission or the 
Tribunal can take any measures to keep confidential documents filed 
confidential in some circumstances. 


D. Proposed Changes to Schedules I and II 


In legislation before Parliament, it is proposed that the following institutions be 
added to Schedule I: 


- Canada Fisheries Tribunal /Office des péches du Canada [section 216 of Bill 
C-45, An Act respecting the sustainable development of Canada’s seacoast and inland 
fisheries, received Second Reading on February 23, 2007] 


- Registrar of the Breast Implant Registry / Directeur du Registre des implants 
mammaires [section 19 of Bill C-312, An Act to establish and maintain a national 
Breast Implant Registry, received First Reading on May 29, 2006] 


The following changes are proposed for Schedule II: 


- Amendment: Replace the reference to “subsections 4.79(1) and 6.5(5)” opposite 
the reference to the Aeronautics Act with a reference to “subsection 4.79(1), 
sections 5.392 and 5.393, subsections 5.394(2), 5.397(2), 6.5(5), 22(2) and 24.1(4) 
and section 24.7” [Government public Bill C-6, entitled An Act to amend the 
Aeronautics Act and to make consequential amendments to other Acts, referred to the 
Transport, Infrastructure, and Communities Committee on November 7, 2006] 


The new sections proposed provide that, if a holder of a Canadian aviation 
document has a management system with a process that requires or encourages 
its employees to disclose to it any thing or circumstance that could present a risk 
to the safety of aeronautical activities, that information is confidential, and the 
Minister shall not disclose it or make it available except in some circumstances. 
Also, if an operator of an aircraft has a management system with a process for 
the collection, analysis and use of information derived from a flight data 
recorder, then any information collected under the process that comes into the 
Minister’s possession or information disclosed under an agreement for that 
process, is confidential, and the Minister shall not disclose it or make it available 
except in some circumstances. Moreover, every on-board recording is privileged 
and shall not be communicated. 


- Amendment: Section 241 of the Income Tax Act, already listed in Schedule II 


According to a proposed amendment to section 241 of the Income Tax Act 
[Government Bill C-33 entitled An Act to amend the Income Tax Act, including 


en meget eee ey 


amendments in relation to foreign investment entities and non-resident trusts, and to 
provide for the bijural expression of the provisions of that Act, received First Reading 
on November 22, 2006], the Minister of Canadian Heritage may disclose 
taxpayer information in respect of a Canadian film or video production 
certificate to specific persons such as employees whose mandate includes the 
provision of assistance in respect of films or video production for the purpose of 
administrating or enforcing the program. 


- Add: Excise Act, 2001 / Loi de 2001 sur l’accise and a corresponding reference to 
“section 211” [section 134 of Government Bill C-40 entitled An Act to amend the 
Excise Tax Act, the Excise Act, 2001 and the Air Travellers Security Charge Act and 
to make related amendments to other Acts, received Second Reading on January 
30, 2007 and referred to committee (Finance)] 


According to section 211, information obtained under that Act cannot be 
disclosed except in circumstances such as for the purpose of enforcing and 
administrating the Act, to specific officials for enforcement of various Acts, or 
with the consent of the person. 


- Add: Breast Implant Registry Act / Loi sur le Registre des implants mammaires and 
a corresponding reference to “section 11” [section 20 of Private Member’s Bill 
C-312, entitled An Act to establish and maintain a national Breast Implant Registry, 
received First Reading on May 29, 2006] 


Section 11 provides that information contained in the Registry can only be 
communicated with the consent of the person, and the person needs to be 
informed of the purpose for which the consent is sought. The Registrar may 
disclose information for the purpose of enforcing the Act, the administration of 
health care insurance plans, or for the purpose of disciplinary proceedings. 
Also, unidentifiable information may be disclosed for scientific research or 
statistical purposes, or when the disclosure is necessary to address the risk to 
the health of the person. 


E. Amendments to Heads of Government 
Institutions Designation Order 


The schedule to the Access to Information Act Heads of Government Institutions 
Designation Order is amended by adding the following in numerical order: 
(SI/2006-112, in force September 21, 2006) 


Item Column I Column II 
Government Institution Position 

va eal Office of the Administrator of the Administrator 
Ship-source Oil Pollution Fund 


The portion of item 71 of the schedule to the Access to Information Act Heads of 
Government Institutions Designation Order in column II is replaced by the 
following: (SI/2006-114, in force September 21, 2006) 


Item Column I Column II 
Government Institution Position 
Se emis. aaa 


The schedule to the Order is amended by adding the following in numerical order: 


Government Institution Position 
Gwich’in Land and Water Board 
Gwich’in Land Use Planning Board 


Impact Review Board 
Water Board 
| Nunavut Surface Rights Tribunal Chairperson 
mm 71.2 Nunavut Water Board Chairperson 
| 


91.32 Sahtu Land Use Planning Board Chairperson 


104.2 Yukon Environmental and 
Socio-Economic Assessment Board 


104.3 Yukon Surface Rights Board 


Chairperson 


Item 20 of the schedule to the Access to Information Act Heads of Government 
Institutions Designation Order is repealed (SI/2006-65, in force May 3, 2006 ). 


The schedule to the Access to Information Act Heads of Government Institutions 
Designation Order is amended by adding the following in numerical order: 
(SI/2006-20, in force February 22, 2006) 


Item Column I Column II 
Government Institution Position 
84.01 Public Appointments Executive Director 
Commission Secretariat 


The schedule to the Access to Information Act Heads of Government Institutions 
Designation Order is amended by adding the following in numerical order: 
(SI/2006-13, in force February 22, 2006) 


Column I Column II 
Government Institution Position 


Office of the Registrar of Lobbyists | Registrar 


Item 34.2 of the schedule to the Access to Information Act Heads of Government 
Institutions Designation Order is repealed. 


CHAPTER VII 


Corporate Services 


Corporate Services provides financial, human resources, information 
management/information technology, and general administrative services to 
support the work of the Office of the Information Commissioner. As well, 
Corporate Services oversees systems of management control and accountability. 


During the reporting year, Corporate Services took steps to develop an internal 
audit capacity and to put in place a plan for coming into compliance with new 
responsibilities contained in the Federal Accountability Act. 


Internal Audit 


The Treasury Board of Canada’s responsibilities and powers under the Financial 
Administration Act, as amended by the Federal Accountability Act, now includes all 
matters relating to internal audit in the federal public administration. 


The Treasury Board of Canada’s new Policy on Internal Audit (the Policy) came 
into effect on April 1, 2006, and requires that its implementation be phased in 
between April 1, 2006 and April 1, 2009. The objective of the Policy is to 
strengthen public sector accountability, risk management, resource stewardship, 
and good governance by reorganizing and bolstering internal audit on a 
government-wide basis. 


The Policy requires that the Information Commissioner, for the first time, establish 
an internal audit function, establish an independent audit committee, appoint a 
chief audit executive, and approve an internal audit plan. The Commissioner 

will comply. 


Consequently, the Commissioner’s office is preparing a Treasury Board Submission 
for additional funding associated with this initiative. 


Federal Accountability Act Compliance 


The Office of the Information Commissioner (OIC) was advised, on February 22, 
2007, by the President of the Treasury Board, that it, as well as the other Officers 
of Parliament, would be subject to the Access to Information Act and the Privacy 
‘Act as of April 1, 2007. 


The legal and operational requirements necessary to comply with both Acts 
have been put in place. An Access to Information and Privacy Coordinator has 
been appointed, with full delegation to answer access requests. 


As well, the OIC has established a process whereby complaints under the Act 
against the Information Commissioner can be independently investigated. 
Former Supreme Court of Canada Justice, the Hon. Peter Corey, has agreed to 
undertake the role. 


Upon implementation of the above-named Acts, the OIC will also become 
subject to the Library and Archives of Canada Act. Arrangements are being made 
to meet the requirements of the National Librarian and Archivist on the 
management of information. OIC Personal Information Banks are being 
registered with the Treasury Board. 


Consequently, the Commissioner’s office is preparing a Treasury Board 
Submission for additional funding associated with this initiative. 


Financial Performance and Tables 


The tables in the following section contain summaries of financial information 
under the following headings: 


¢ Main Estimates — the OIC budget levels as set out in the 2006-2007 
Main Estimates; 


¢ Planned Spending — the planned spending at the beginning of the fiscal year 
as set out in the 2006-2007 Report on Plans and Priorities; 


¢ Total Authorities — for the 2006-2007 reporting cycle, the “total authorities” 
column refers to total spending authorities received during the fiscal year; as 
well as funding received from 2006-2007 Supplementary Estimates; 


¢ Actual — the column refers to what is printed in the Public Accounts of 
Canada for the same fiscal year. 


Please note that, in all four of the following tables, the 2006-2007 figures for Total 
Authorities and Actual Spending do not include final year-end adjustments. 
Table 1: Comparison of Planned-to-Actual Spending (including FTEs) 


This table offers a comparison of the Main Estimates, planned spending, total 
authorities, and actual spending for the most recently completed fiscal year, as well 
as historical figures for actual spending. 


a 


2006-2007 


Actual Actual Planned | Total 
($ thousands) 2004-2005 | 2005-2006 | Estimates | Spending |Authorities} Actual 


Assess, investigate, 

review, pursue judicial 

enforcement, and 

provide advice 8 181 


8181} 8270) 


Plus: Cost of services 
received without charge RAR, Mp oi 


Total Departmental 
Spending 9318; 9407 


Table 2: Resources by Program Activity 


The following table provides information on how resources are used for the most 
recently completed fiscal year. 


2006-2007 


Budgetary 
($ thousands) Operating - 


Assess, investigate, review, pursue judicial 
enforcement, and provide advice 


Main Estimates 
Total Planned Spending 
Total Authorities 

Total Actual Spending 


Total 
Main Estimates 

Total Planned Spending 
Total Authorities 

Total Actual Spending 


Table 3: Voted and Statutory Items 


This table explains the way Parliament votes resources to the department and 
basically replicates the summary table listed in the Main Estimates. Resources are 
presented to Parliament in this format. Parliament approves the voted funding, 
and the statutory information is provided for information purposes. 


($ thousands) 2006-2007 


Vote or Truncated Vote or Main Planned 
statutory item Statutory Wording Estimates | Spending | Authorities} Actual 


Operating Expenditures 7 188 7 188 


Contributions to Employee 
Benefit Plans 993 993 


Table 4: Services Received Without Charge 


This table is designed to show the actual costs of services received without charge 
by a department. 


2006-2007 


($ thousands) 


Contributions covering employers’ share of employees’ insurance 
premiums and expenditures paid by the Treasury Board of Canada 303 
Office of the Auditor General - audit services 


Total 2006-2007 Services Received Without Charge 
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Message from the Commissioner 


Robert Marleau 
Information Commissioner 


‘ 


As the 25th anniversary of the Access to Information 
Act approaches, there is unprecedented discussion 
in the media, in the corridors of Parliament and 
the public service, and even around Canadians’ 
kitchen tables, about freedom of information. 


As Information Commissioner, this delights me. 
It is imperative that all Canadians recognize the 
importance of debating the subject and keeping 


it in the public eye. Freedom of information is a 
hallmark of the democracy we all cherish. In my 
first year as Information Commissioner, I have taken 
every available opportunity to emphasize this point. 


Fostering a culture of openness in government 
requires an approach that embraces an ombudsman’s 
full range of influence to effect positive change 
and enhance transparency in government. I take my 
role as an ombudsman seriously and see it as the 
true fulfillment of the position of Information 
Commissioner. In particular, I wish to be a strong 
advocate for the duty of all federal institutions to 
help in any way they can the individuals and organi- 
zations who request information from them to get 
that information. 


During the first year of my term, I began to move 
the Office of the Information Commissioner in a 
new direction, one that takes a new approach to our 
work and involves strong policy development, 
active communications and top-notch client service. 


The challenges we faced that warranted this 
new direction were significant. The Office of the 
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Information Commissioner required profound 
institutional changes to address inherent weaknesses 
that were significantly limiting our ability to do 
our job and to respond to new responsibilities 
stemming from the Federal Accountability Act. The 
activities described in this annual report show how 
I have turned my ideas into action in my first year 
in office. 


| began to move the Office of the Information Commissioner in a new 
direction, one that takes a new approach to our work and involves strong 
Jolicy development, active communications and top-notch client service. 


My three distinguished predecessors—Inger Hansen, 
John Grace and the Honourable John Reid—oversaw 
the Access to Information Act with vision, care and pro- 
fessionalism. Now it is time, in this 25th anniversary 
year, to assess the soundness of the law. Given that 
some of the problems these commissioners faced are 
still with us, it is important to take stock of how 
the legislation has evolved over the years and to look 
to the future and a strengthened access to informa- 
tion system in Canada. 


I commend this annual report to anyone who 
wishes to know what I have done so far as Canada’s 
fourth Information Commissioner to meet my most 
important goal of ensuring that the access to infor- 
mation system is functioning in the best interests 
of Canadians. This report lays the foundation for 
what I expect to achieve as my term unfolds. 


My first year was one of considerable progress in 
building our capacity to serve. I know that as we 
continue to develop the Office’s core functions, 
I will be able to count on the support of my dedi- 
cated and hard-working staff. 


00" L00€ LYOdaY IWANNV NOILOSYIG MIN V VOVNYV9 JO YSNOISSININOD NOLLWAMOINI 


8 


8 


4 A NEW DIRECTION 


i It Hon Tio 


Who we are 


: SATAN 


\ ANCL 


The Information Commissioner is an officer of 
Parliament and ombudsman, appointed by 
Parliament under the Access of Information Act, 
Canada’s freedom of information legislation. The 
Commissioner reviews the complaints of individuals 
and organizations who believe that federal institu- 
tions have not respected their rights under the Act. 
The Commissioner also advocates for access to 
information in Canada and for transparent and 
open government. 


Canada’s fourth and current Information 
Commissioner, Robert Marleau, began his term 
on February 1, 2007. Before taking up the position, 
Mr. Marleau served Parliament for 31 years, 13 of 
them as Clerk of the House of Commons. He was 
interim Privacy Commissioner in 2003. 


Mr. Marleau is supported in his work by the Office 
of the Information Commissioner, an independent 
public body set up in 1983 under the Access to 
Information Act to respond to complaints from the 
public about access to government information. 
The Office has four branches: 


The Complaints Resolution and Compliance 
Branch carries out investigations and dispute 
resolution efforts to resolve complaints. 


The Policy, Communications and Operations 
Branch monitors federal institutions’ perfor- 
mance under the Act, provides strategic policy 
direction for the Office, leads the Office’s 
external relations with the public, the govern- 
ment and Parliament, and provides strategic 
and corporate leadership in the areas of 
financial management, internal audit and 
information management. 
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The Legal Services Branch represents the 
Commissioner in court cases and provides legal 
advice on investigations, and legislative and 
administrative matters. 


The Human Resources Branch oversees all 
aspects of human resources management and 
provides advice to managers and employees 
on human resources issues. 


What we do 


We investigate complaints about federal institu- 
tions’ handling of access requests. 

We thoroughly and fairly investigate complaints 
against federal institutions and use mediation 
and persuasion to resolve them. We bring cases 
to the Federal Court of Canada when they involve 
important principles of law or legal interpretation. 


We promote Canadians’ right to access govern- 
ment information and advocate for greater 


freedom of information and open government. 


We encourage federal institutions to disclose 
information as a matter of course and to 
respect Canadians’ rights to request and receive 
information, in the name of transparency and 
accountability. 


We actively make the case for greater freedom of 
information in Canada, through targeted initia- 
tives, such as Right to Know Week, and ongoing 
dialogue with Canadians, Parliament and federal 
institutions. 
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About Complaints 


Under the Access to Information Act, anyone who makes 
a request for information to a federal institution 
and is dissatisfied with the response has the right 
to complain to us. 


One common reason for complaints is the time it 
takes an institution to respond to a request. 
Federal institutions have 30 days to do so but they 
may extend that time for a number of reasons—for 
example, when they have to search a large number of 
records, consult other federal institutions or notify 
third parties—and they must notify requesters of 
these extensions within the initial 30 days. 
Requesters may file complaints about this notice, 
about the length of extensions or because they feel, 
generally, that the process is taking too long. 


Complaints also focus on the information that 
institutions choose to release or not to release. 
Institutions may apply specific and limited exemp- 
tions, after careful consideration of the balance 
between the right to information and the need 
to protect interests such as individual privacy, 
commercial confidentiality and national security, 
and to safeguard the frank communications that 
effective policy-making requires. There are also certain 
types of information, such as Cabinet confidences, 
that are excluded under the Act and that, conse- 
quently, institutions may not release. These 
exemptions and exclusions allow institutions to 
withhold material, which often prompts complaints. 


Other types of complaints involve the following: 


requesters being asked to pay fees for requested 
information beyond the $5 application fee; 


requesters not receiving the records in their 
official language of choice or the translation 
taking an unreasonably long time; 


requesters having a problem with the InfoSource 
guide or the periodic bulletins that the 
Treasury Board Secretariat issues to help the 
public use the Act; and 


requesters running into other problems related 
to requesting or obtaining access to records. 


The Act requires that we investigate all the com- 
plaints we receive and that those investigations be 
thorough, unbiased and conducted in private. 
Although there is no deadline in the law for when 
we must complete our investigations, we strive to 
carry them out as quickly as possible. We usually 
complete investigations of administrative com- 
plaints within six months to a year. Investigations 
that centre on complaints that information that 
has been withheld tend to be more complex or 
involve large volume of records and, consequently, 
take longer. 


The Commissioner has strong investigative powers, 
which provide a real incentive for institutions to 
comply with the Act and respect requesters’ rights. 
However, the Commissioner may not order a com- 
plaint to be resolved in a particular way, relying 
instead on persuasion to settle disputes, and asking 
for a review by the Federal Court of Canada when 
an institution has not followed a recommendation 
on disclosure of information and with the consent 
of the complainant. 


Chapter 3 includes more information about the 
types of complaints we receive and the categories 
of findings that result from our investigations. 
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Introduction: 
A new direction 
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This annual report records the happenings of a 
very full year for the Office of the Information 
Commissioner. 


Our activities stemmed from a real desire to ensure 
that Canada’s access to information system is func- 
tioning as effectively as possible and to instill a culture 
of openness and transparency in government, to 
the benefit of Canadians, parliamentarians and 
federal institutions. 
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The coming into force of the Federal Accountability 
Act added a layer of complexity. Under this new law, 
about 70 additional institutions became subject to 
the Access to Information Act. One of these institutions 
was the Office of the Information Commissioner. 
Becoming subject to the Act has had a number of 
implications for us, not the least of which is that 
we have had to set up an access to information 
office, just like most other federal organizations 


It became clear early on that we were going to have to move in 
a new direction and significantly improve the way we do business. 


This first full year under the helm of the new 
Commissioner saw us take stock of the state of 
freedom of information in Canada. We assessed 
how best the Office could get the word out about 
the importance of freedom of information and do 
its legislatively mandated work of investigating 
complaints about how federal institutions handle 
access to information requests. 


It became clear early on that we were going to have 
to move in a new direction and significantly improve 
the way we do business. In particular, we deter- 
mined that we were going to have to make changes 
to how the Office is structured, the funding we 
receive, the processes we follow, the technology we 
use and the complement of employees across 
the organization (both in number and function) 
to ensure we can meet our standards of service 
to Canadians. 


have had for years. This is new territory for us, but it 
has brought with it great awareness of the challenges 
federal institutions face in meeting their access to 
information obligations. This will serve us well in 
the future. 


On top of this were the challenges presented by 
advances in technology, including the increased 
amount of data and records available, the growing use 
and storage of electronic data, and the challenges 
associated with processing access requests and 
complaints involving electronic data. 


Clearly, these challenges required a new approach. 
This annual report sets out details of our work to 
respond to them and move in our new direction. 


800¢-400¢ 1LYOddYy IWANNY NOILOSYIG MAN VY VGVYNV9 4O Y4ANOISSINWOOD NOLLWNYOSNIS 


A NEW DIRECTION ANN 


Chapter 1 describes many of the initiatives we 
have taken during the year in detail. 


Chapter 2 looks at the work we did to comply with 
the Access to Information Act. In particular, our new 
responsibilities meant finding an independent ad 
hoc commissioner to investigate complaints against 
us, since that is a role the Office may not, and very 
definitely should not, play itself. Appendix 1 
contains the report of the ad hoc Information 
Commissioner, the Honourable Peter de C. Cory, a 
retired Supreme Court of Canada justice, who com- 
ments on his first year in office. 


This year saw us close 1,381 investigations of com- 
plaints into how various federal institutions handled 
access to information requests. Chapter 3 sets out the 
key facts and figures of our caseload for the year. 


Chapter 4 contains informative case studies of some 
of those investigations. The case studies provide 
valuable insight into the work of the Office and 
our approach to resolving complaints as well as 


lessons learned for all parties to a complaint. 


Chapter 5 reviews key court cases involving access 
to information issues in 2007-2008. 


Chapter 6 highlights legislative activity in 
2007-2008 that affects what we do. 


Chapter 7 introduces some of the work that is 
ahead for the Office in the next year, including 
thoroughly reviewing our operations and funding, 
and celebrating the 25th anniversary of the Access 
to Information Act and Canada’s annual Right to 
Know Week. 


Three appendices complete the report, the first 
being the annual report of the ad hoc Information 
Commissioner, as noted above. Appendix 2 provides 
details on ongoing legal cases, while Appendix 3 
sets out amendments and proposed amendments 
to the Act and other laws. 


The year gone by 
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The presence of the new Information Commissioner 
and arenewed commitment to the role and functions 
of the Office brought about significant activity in 
2007-2008 to take the Office in a new direction. 


A year ago, it would not have been an understate- 
ment to say that the state of affairs at the Office was 
such that our ability to deliver services to parliamen- 
tarians, federal institutions and Canadians was 
severely compromised. A number of factors accounted 
for this, including burdensome investigative 
processes, insufficient staff, outdated technology, 
and limited communications, policy development, 
and administrative support. 


The impact of the Federal Accountability Act and the 
resulting amendments to the Access to Information 
Act and the Privacy Act has also been substantial 
and required supplementary funding. 


During 2007-2008, about 70 institutions, including 
Crown corporations, such as the CBC and Canada 
Post, and their wholly owned subsidiaries, and various 
foundations and agencies, such as the Canadian 
Wheat Board, became subject to the Act. This 
represents a 37 percent increase in the number of 
institutions covered by the Act, and brings the 
total to more than 250. 


Among that group of institutions was the Office of 
the Information Commissioner. Our new status 
required us to set up an effective access to information 
and privacy process (see Chapter 2). As part of this 
process, we appointed an ad hoc Information 
Commissioner to respond to access to information 
complaints about us (see Appendix 1 for the 
Commissioner’s annual report). 
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Another major implication of the increase in 
institutions subject to the Act is that we are now 
managing a larger volume of complaints. In fact, 
the number of complaints increased in 2007-2008 
by more than 80 percent from last year (see 
Chapter 3 for facts and figures on our caseload this 
year). We also provide assistance to the new institu- 
tions as they gain experience in administering the 
Act and the complaint process. 


To begin to address the serious challenges we faced, 
we obtained additional funds to allow us to meet 
the requirements of the Federal Accountability Act, as 
well as to establish and maintain an internal audit 
function, as required by Treasury Board. The latter 
includes developing a risk-based internal audit plan 
and setting up an independent audit committee 
comprising members from outside the Office and 
the public service. 


We also received funding to carry out a thorough 
review of our operations and budget (called an 
A-base review). For more information, see Chapter 7. 


Beyond this, we put considerable effort into building 
organizational capacity and developing our core 
functions. Here are some examples of work in this 
regard in 2007-2008: 


* Staffing: we hired new people to help with 
our investigations. 


* Communications: we adopted a proactive 
approach to communicating more clearly, 
openly and effectively with all our stakeholders 
and took the initial steps towards setting up 
a dedicated communications unit. 
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* Policy development: we began to strengthen 


we began to modernize our systems to provide 


all employees with more effective tools to do I. 


their work. 


our internal policy and research capabilities 
to provide advice from our unique perspective 
to Parliament and federal institutions. 


* Information management and technology: Backlog strategy 


Restructure the Complaints Resolution and Compliance 
Branch to reduce bottlenecks in the management 


review and approval of cases. 
Staff vacant and new positions. 


Delegate some approvals of cases to the director 
and chief levels. 


During 2007-2008, about 70 institutions became subject to the Act. 
This represents a 37 percent increase in the number of institutions 
covered by the Act, and brings the total to more than 250. 


A ANEW DIRECTION ANNUAL REPORT 2007-200 


Streamlining our 
complaints-handling process 


In the last few years, we have reported a continuing 
and persistent backlog of cases. The situation did 
not improve in 2007-2008, despite our considerable 
efforts to reduce the caseload. At year-end, almost 
85 percent of our cases were in backlog, according 
to our service standards. 


Nonetheless, the Commissioner has made a clear 
public commitment to eliminate the historical 
backlog by the end of the 2009-2010, and much of 
the work we did this year puts us in good stead 
to meet that goal. In particular, we identified 
11 actions we will take to ensure that we resolve 
complaints more efficiently and at the earliest 
opportunity, and make decisions faster and fairly 
(see box). 


Place priority on the oldest files. 


Supplement investigators’ work with assistance 
of temporary workers to accelerate the completion of 
investigations of older files. 


Monitor the progress of cases more closely internally 
and in federal institutions. 


Review our complaints-handling process. 


Assess the benefits of a dedicated intake and early 
resolution function. 


Review our internal service standards. 


. Conduct best practices sessions internally and with 
the access to information community. 


. Develop tools and information (e.g., forms, checklists 


and practice notes) to help complainants, federal 
institutions and others. 


Our new approach to report cards is more balanced than the previous 
Process and will help us produce a more complete picture of the 


We gathered ideas for strengthening and stream- 
lining our complaints-handling process from our 
staff, from provincial counterparts that have solved 
similar problems and from a consulting firm with 
expertise in performance management and program 
evaluation. (The firm’s report is available on our 
website: hetp://www.infocom.gc.ca/publications/ 
2008/pdf/final_report_Jan_29_08-e.pdf). 


We also plan to meet with representatives from 
several federal institutions that have recently become 
subject to the Access to Information Act to discuss their 
experience and get their feedback on our approach 
to resolving complaints. We will also produce tools 
and information that will help complainants and 
institutions navigate the complaints process. 


performance of the selected institutions. 


Here are some of the key recommendations: 


establish a dedicated intake and early resolution 
unit that prioritizes complaints according to 
a set of clear criteria; 


abandon our existing service standards as 
ineffective and develop internal performance 
targets for communicating expected timelines 
to complainants, based on the nature and 
complexity of the complaint; 


redefine the complaints in the backlog as 

those that have been assessed by the intake 
and early resolution unit as valid but have 
not yet been assigned to an investigator; and 


implement a portfolio approach to investiga- 


tions to allow investigators to develop expertise 
with certain institutions. 


Renewing the report cards process 


Each year, federal institutions eagerly await the 
Office of the Information Commissioner’s annual 
report cards, which detail how well they met their 
obligations under the Access to Information Act. 


Requesters and institutions alike turn to the report 
cards to get a broad perspective on their overall 
performance administering the Act, in contrast to 
the specific results of individual investigations. 


Former Commissioner, the Honourable John Reid, 
introduced the report cards a decade ago. Their 
advent brought about a significant drop in the 
number of access to information complaints against 
institutions. However, in recent years, the number 
of some types of complaints is on the rise again. 
This made us realize that we need to enhance the 
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report cards to better help institutions comply 
with the Act. To that end, we reviewed the whole 
report card process and concluded that, while report 
cards are still a priority for us and an important 
part of our work, we needed to make significant 
improvements to the way we prepare them, what 
they measure and how we communicate the results 
to institutions, Parliament and the public. 


In particular, we found that the current process 
focuses mainly on delays and consequently does not 
uncover nor allow us to communicate information 
that accurately reflect institutions’ ongoing efforts, 
or lack thereof, to improve compliance. The process 
also does not shed any light on the reasons why 
selected institutions are performing the way they are. 


We wish to link the report card process to the govern- 
ment’s performance management framework, 
which is based on the fiscal year of April 1 to 
March 31. Asa result, our report cards will be more 
effective in holding heads of institutions accountable 
for their organizations’ access to information 
performance and coincide with the performance 


review cycle common to government and Parliament. 


Our new approach to report cards is more balanced 
than the previous process and will help us produce 
a more complete picture of the performance of the 
selected institutions. We will evaluate institutions 
within a framework designed to put more informa- 
tion in context, which will help reveal institutions’ 
strengths and weaknesses, and the progress they 
have made in complying with the Act. 


We have built in time for collaboration with insti- 
tutions as we do the assessment and we will also 
allow each institution to comment on a preliminary 
version of our report. At the same time as we issue 
the report cards, we will publish action plans and 


responses from the institutions, to provide 
details beyond a simple rating of access to infor- 
mation request delays, including contextual 
information that will help institutions understand 
the underlying reasons for their performance results, 


good or bad. 


Our intention with this new process is to address 
issues that permeate the whole access to information 
system and to contribute to improvement by making 
recommendations and best practices readily 
available for all institutions to implement. 


Here are five key aspects of the report card 
process we will implement in 2008-2009: 


* Review period: We will base our assessment 
on the fiscal year, linked to the government’s 
planning cycle. 


Selection of institutions: We will select 


institutions to report on according to 


criteria such as results from the previous 
year (for this transition year only), trends 
uncovered by the complaints we receive, 
and other issues of interest to us. We will 
also choose at least one institution with 
a good track record to allow us to identify 
best practices. 


The assessment: During this transition year, 
we will continue to measure performance 
against deemed refusals. However, we will 
also go beyond that to look at delays 
resulting from systemic factors such as the 
rising number of consultations with other 
institutions and additional layers of 
approvals and their impact on delays. 


Reporting: Rather than reporting results 


in our annual report, which we usually 


publish in June, we will table a special 


report in the fall. This report will contain 
analysis and recommendations. The report’s 
release will also coincide with the annual 
tabling of departmental performance 
reports, which will give Parliament a better 
perspective on institutions’ performance 
under the Access to Information Act. 


Natural Resources Canada; 
* Privy Council Office; 


Public Works and Government Services 
Canada; and 


Royal Canadian Mounted Police. 


Building relationships with partners 
and Parliament 


On a number of occasions during his first year in 
office, the Information Commissioner has publicly 
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“...the Information Commissioner has publicly stated his commitment to 
fostering good relations with all the players in the access to information 
system—from requesters, to complainants, to institutions, to Parliament.” 


} 


Process: We will gather information from 
the selected institutions and, during the 
summer, will provide them with a prelimi- 


nary analysis for discussion, clarification 


and revision, as required. At the end of 


October, the Commissioner will table the 
final report to Parliament, and we will post 
it on our website. 


We will be reporting on the following federal 
institutions in 2008-2009: 


Canada Border Services Agency; 


Department of Foreign Affairs and 
International Trade; 


Department of Justice Canada; 
Department of National Defence; 
Health Canada; 

Library and Archives Canada; 


stated his commitment to fostering good relations 
with all the players in the access to information 
system—from requesters, to complainants, to insti- 
tutions, to Parliament. This bridge building will 
contribute to better stewardship of the system and 


promote Openness in government. 


During 2007-2008, we took part in many policy 
projects with other officers of Parliament, provincial 
and territorial regulators, and federal institutions. 
For example, with the Treasury Board Secretariat 
we have been actively involved in the renewal of 
access to information policies. 


With the Treasury Board Secretariat and the 
Officers of Parliament Working Group, we reviewed 
ways for officers of Parliament to apply Treasury 
Board policies while preserving their independence. 


We are partnering with Library and Archives 
Canada on a pilot project to develop documentation 
standards for small organizations, such as the Office, 
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which will help us and other small institutions that 
have recently become subject to the Access to 
Information Act to develop information manage- 
ment policies. 


We are also working with the Canadian School of 
Public Service and the Office of the Privacy 
Commissioner to develop a curriculum to train 
public servants in the areas of access to information 
and privacy. 


We continue to support the University of Alberta’s 
Information Access and Protection of Privacy 
Certificate Program as a member of the program’s 
Advisory Committee and by enrolling staff in the 
program. 


As part of Right to Know Week in the fall of 2007, 
we held a one-day seminar on various aspects of 
citizens’ right to know, featuring presentations by 
experts in the field and from the Office on the fun- 
damentals of access to information in Canada and 
how it can be improved. The Commissioner gave 
the keynote speech on his approach to fostering 
Openness in government. The two assistant com- 
missioners participated in similar events held by 


some of our provincial counterparts. 


During 2007-2008, we began work with the 
Department of Justice and the Treasury Board 
Secretariat on legislative and administrative initia- 
tives related to access to information. As part of 
the work on the legislative reform, we prepared a 
reference document that lists the proposals contained 
in the draft bill, the Open Government Act, a 
proposed revision to the Access to Information Act, with 
their sources. A copy of the document is available 
on our website (www.infocom.gc.ca/publications/ 
pdf_en/OGA_notes.pdf). 


As an officer of Parliament, the Commissioner enjoys 
a special rapport with Parliament. Parliamentarians 
rely on the Commissioner for objective advice about 


the access to information implications of legisla- 
tion, jurisprudence, regulations and policies. The 
Commissioner is devoted to helping Parliament play 
its vital role of holding federal institutions and offi- 
cials accountable for the proper administration of the 
Act. In order to better achieve this goal, we have cre- 
ated a unit to respond to parliamentarians’ enquiries 
and to keep legislators and decision makers informed 
about developments in the world of access to infor- 
mation. For example, the Commissioner and other 
officials participated in a Library of Parliament sem- 
inar series, making a presentation in February 2008 
on the rights, objectives and challenges associated 
with access to information. 


In addition, the Commissioner, accompanied by 
representatives from the Office, appeared a number 
of times before parliamentary committees in 
2007-2008: 


* Mr. Marleau’s first appearance as Information 
Commissioner before the Standing 
Committee on Access to Information, Privacy 
and Ethics took place in April 2007 to discuss 
the Office’s spending estimates for the year. 


* He appeared again before the Committee 
in May 2007 to discuss the Department of 
Foreign Affairs and International Trade report 
Afghanistan 2006: Good Governance, 
Democratic Development and Human Rights 
(see Chapter 4). 


* Another appearance before the Committee 
took place in November 2007 to discuss 
future business. 


* Finally, the Commissioner appeared before 
the Advisory Committee on the Funding 
and Oversight of Officers of Parliament 
in December 2007 to seek funding related 
to the coming into force of the Federal 
Accountability Act and the requirement for 
us to set up an internal audit function. 
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Welcoming access 
to information 
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As reported in last year’s annual report and in 
Chapter 1, the Office of the Information 
Commissioner became subject to the Access to 
Information Act and the Privacy Act on April 1, 2007. 
As such, we joined the many other federal institu- 
tions that are veterans of receiving and responding 
to access to information and privacy requests. 


While we welcome this development, so we can do 
even more to ensure open government and access 
to government information, we know that our 
efforts in this area will be subject to considerable 
scrutiny, given who we are. As the body appointed 
by Parliament to investigate complaints against 
federal institutions, we fully expect that the public 
and others will be particularly interested in how 
well we manage and disclose information. 


This added responsibility will be a learning expe- 
rience but there is no doubt we are aiming to meet 
a high standard of compliance. This chapter briefly 
describes the various activities we undertook in 
2007-2008 to fulfill our new obligations. We expect 
to do much more on this front in 2008-2009. 


Secretariat 


We set up a secretariat—essentially an access to 
information and privacy office—in the Office’s 
Information Management Division to administer 
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both Acts. This involves responding to requests 
under both laws, as well as to requests from other 
institutions considering releasing information 
generated by the Office (called consultations). The 
secretariat is also notified of any access to informa- 
tion complaints against the Office that are referred 
to the ad hoc Information Commissioner for inves- 
tigation (see below). 


“...we fully expect that the public and others will be particularly 
interested in how well we manage and disclose information.” 


In 2007-2008, we received 93 access requests and 
3 privacy requests. We participated in 21 consulta- 
tions and were notified of 10 complaints. See box 
for details of the seven complaints that were com- 
pleted during the year. The remaining three are 
still under investigation. 


The secretariat is doing some foundational work to 
ensure that everyone in the Office is able to comply 
with the law. For example, the secretariat is produc- 
ing a policy and procedures manual to help manage 
and administer access requests. The secretariat also 
gave awareness training to employees on their legal 
responsibilities under both Acts and the policy 
requirements that stem from those responsibilities. 


As part of the welcome movement toward voluntary 
disclosure of government information, the secretariat 
is making information more readily available to the 
public. Of particular note are the “Grids,” which 
comprise the investigators’ working manual. These 
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are now available on our website (www.infocom. 
gc.ca/grids/default-e.asp). These documents provide 
important insight into the work of the Office and 
how we investigate complaints. The secretariat has 
plans to share further information with the public on 


our website and to enhance the site’s features. 


Ad hoc Information Commissioner 


Although we are aiming to achieve a flawless record 
in responding to access to information requests, 
access requesters still have the right to voice their 


concerns and to make complaints. 


The amendments to the Access to Information Act 
stemming from the Federal Accountability Act that 
made the Office subject to the Act did not set out 
how access to information complaints against us 
are to be handled. To ensure the integrity of the 
complaints process and that adequate safeguards 
are in place to prevent the conflict of interest that 
would arise if we had to investigate ourselves, the 
Commissioner appointed an ad hoc Information 


Commissioner to handle these investigations. 


The Honourable Peter de C. Cory graciously agreed 
to take up this new office, establishing guiding prin- 
ciples for it and how it would operate. He receives 
and independently investigates complaints against 
us and has the same functions and powers as the 
Commissioner to conduct investigations and make 
recommendations. Appendix | contains the ad hoc 
Information Commissioner’s first annual report. 


Biography 


Results of complaints to the ad hoc 
Information Commissioner in 2007—2008 


Type Number of 

of complaint complaints 

Refusal (failure to 1 Resolved 

release all records 

requested) 

Refusal (failure to 2 Not substantiated 
release all records 

requested) 

Administrative 2 Not substantiated 


(extension of 90 days 
for consultation 
unreasonable) 


Administrative 2 Cancelled 


Information technology 


The Office secured funding that we will use in 
2008-2009 to buy software to support the processing 
of access and privacy requests. The software will 
also help us comply with the reporting requirements 
set out in Treasury Board’s policies on access to 
information and privacy protection, as well as 
produce the annual reports on the administration 
of the Acts that we will present to Parliament 


each year. 


The Honourable Peter de C. Cory, a former justice of the Supreme Court of Canada, is a distinguished 


jurist of international repute. In addition, he has held various positions as commissioner, such as 


Commissioner to study the qualifications, salary and pensions of Military Judges, and 


Commissioner to investigate the reasons for the wrongful conviction of Thomas Sophonow for murder 


and to fix the compensation payable to him arising from his wrongful conviction and imprisonment. 


In June 2004, Mr. Cory was appointed Chancellor of York University. 


Facts and figures 
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The charts and figures in this chapter set out the 
Office’s complaints caseload for 2007-2008 from 
three perspectives: the complaints we received, the 
work we did to process them and the outcomes of 
our investigations. 


Receiving complaints 


The complaints we receive in any given year tend to 
fall into a handful of broad categories. Our caseload 


in 2007-2008 was no exception to this; we had three 
main types of complaints: administrative complaints, 
refusal complaints and complaints related to exclu- 
sions for Cabinet confidences, as follows: 


Administrative complaints 


* Extensions: The institution extended the time 
it required to process the request. 


* Delays: The institution failed to provide access 
to the information within the time limits set 
out in the Act. 


Fees: The fee the institution proposed to 
charge was unreasonable. 


Miscellaneous complaints, including the 
following: 


- Access to records: The institution did not 
give the requester an opportunity to examine 
the information. 


- Official language of choice: The institution 
did not provide the information in the 
requester’s official language of choice. 


- Alternative format: The institution did not 
provide the information in an alternative 
format that a person with a sensory disability 
could use. 


- Other matters: This includes complaints 
about any other matter relating to requesting 


or obtaining access to records under the Act. 
. 


Refusal complaints 


* Exemptions: The institution withheld the 
records under a specific provision of the Act, 
for reasons such as that the information was 
obtained in confidence from foreign govern- 
ments, the information was related to the 
safety of individuals or the records contain 


personal information. 


* Incomplete response: The institution did not 
provide all the information it was allowed to 
release that matched the request. 


* No records: The institution found no docu- 
ments that matched the request. 


* Published information: The information had 


already been published. 


Cabinet confidences exclusion complaints 


* Access to records refused: The documents 
contained Cabinet confidences and were, as 


a result, not released. 


Figure 1 sets out the complaints we received in 
2007-2008 according to these three categories. 
Administrative complaints comprised 58 percent 
of all the complaints we received, compared to 
54 percent last year. They included time-related 
complaints associated with delays (29 percent) and 
extensions (21 percent). Figure 2 sets out the com- 
plaints received by month. 


Figure 1. 
Types of complaints received, 2007-2008 


Cabinet Confidence 
Exclusion Complaints 


Refusal 
Complaints 
(37%) 


Administrative Complaints 
(58%) 


Figure 2. 
Number of complaints received each month 
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Table 1 looks at the complaints we received according 


to the institution involved. 


Table 1. 
Complaints received in 2007-2008, by institution 


Institution Number 
of complaints 


Canadian Broadcasting Corporation 536 
Department of National Defence = = 256 
Privy Council Office = «= 239. | 
Royal Canadian Mounted Police - wee 134 _ 
Canada Revenue Agency SS sie 
Department of Foreign Affairs = 102 | 
and International Trade 

Canada Border Services Agency eee 

Public SafetyCanada (it tti(itié‘é«iCD*! 
Citizenship and Immigration Canadas 60 
Correctional Service of Canada i(ité‘<‘é«SS 

Health Canada yet eee ew stn 
Public Works and Government = «53. 
Services Canada 

Department of Justice at. ee 
Department ofFinance =Sti(<‘i‘é‘zéST 
Transport Canada SE Ate 

Others (66 institutions) 500 
Total | i) ae)’ 


Processing complaints 


We usually complete investigations of administrative 
complaints in six months to one year, but many 
investigations of refusal and Cabinet confidence 
exclusion complaints take more than a year to 
investigate. Much of this delay is the result of the 
large backlog, which keeps complaints on hold for 
a significant period. Figure 3 shows the turn- 
around times for closing the 1,381 investigations 
we completed this year. The average for the year 
was eight months. 


Figure 3. 
Turnaround times to close investigations, 
2007-2008 


500 
400 
300 
200 


100 


Lessthan 3to6 6 Months 1lto2 More than 
3 Months Months to 1 Year Years 2 Years 


@ Administrative Complaints a Refusal Complaints 


a Cabinet Confidence Exclusion Complaints 


Completing our investigations 


When an investigation is complete, it is assigned as 
being resolved, not substantiated or not resolved: 


resolved: when a complaint has merit 
and the institution has resolved it to the 
Commissioner’s satisfaction; 


* not substantiated: when a complaint could 
not be substantiated; the institution acted 
correctly; and 


not resolved: when a complaint has merit but 
the institution did not accept the 
Commissioner’s recommendations. To resolve 
the complaint, the Commissioner or the 
requester may consider taking court action. 


Complaints may be cancelled because complainants 
withdrew or abandoned them before investigations 
began. Examples of cancelled complaints are those 
that we received that should have gone to the 
Office of the Privacy Commissioner or complaints 
made beyond the time allowed. 


Complaints may be discontinued because com- 
plainants withdraw them or abandon them after 
investigations began. Examples of abandoned 
complaints are those that are resolved without our 
intervention. 


Figure 4 breaks down the findings for this year’s 
completed investigations by type of complaint. We 
found both refusal complaints and Cabinet confi- 
dence exclusion complaints to be not substantiated 
considerably more often than we did administrative 
complaints. We were able to satisfactorily resolve 
all the complaints. 


Figure 4, 
Outcome by type of complaint, 2007—2008 
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Outcome of Cabinet Confidence Exclusion 
Complaints (88 Complaints) 


Discontinued 
(18%) : 


Resolved 
(48%) 


Not Substantiated 
(34%) 


Table 2 gives the overall number of complaints we 
closed in 2007-2008 by institution, and the number 
we found to be substantiated and that we then 
resolved satisfactorily. We closed the remainder 
because we found them to be not substantiated or we 


cancelled or discontinued them. 


Table 2. 


Complaints closed in 2007—2008, by institution 
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Table 3 summarizes the caseload 
and compares it to that of 200 
2,387 new complaints i 


increase of 1,070 newc 
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Notable investigations 


CANADA A NEW DIRECTION ANNUAL REP 


Each year, a number of our investigations stand 
out from the others for one reason or another. 
Often it is their complexity or the light they shed 
on the access to information system that makes 
them noteworthy. 


This year, three of the investigations we summarize 
below highlight the importance of the duty of insti- 
tutions to help requesters in any way they can with 
their access requests. This duty to assist, as it’s 
known, has always been an implied duty of ins- 
titutions; now it is entrenched in the Access to 
Information Act itself, as a result of amendments that 
were introduced in the Federal Accountability Act. 


We also look at a case involving the newest in com- 
munications technology, the BlackBerry, and one of 
the newest institutions to become subject to the Act, 
the Canadian Broadcasting Corporation. 


Going the distance 


This case highlights the commitment of one institution to 
finding an innovative way to resolve a complaint and the 
Office’s role in making this happen. This was particularly 
noteworthy because the institution faced the competing 
interests of disclosing information under the Access to 
Information Act and protecting personal information 
under the Privacy Act. 


Background 


The requester asked Health Canada for an electronic 
copy of the entire database of the Canadian 
Hospitals Injury Reporting and Prevention 


Program (CHIRPP). CHIRPP is a surveillance system 
that collects detailed health information on the 


circumstances of injuries treated at the emergency 
departments of 10 paediatric and four general 
hospitals across Canada. 


The program was launched at Health Canada in 1990 
and now resides within the Public Health Agency of 
Canada. Officials there analyze the injury records 
and share the analysis with a wide range of stake- 
holders for policy and program development and 
evaluation, and for public health research. 


At the time of the request, the database comprised 
approximately 1.5 million individual records, each 
having 82 data fields. 


Even though Health Canada extended the deadline 
for disclosing the information, it was unable to meet it. 
While officials were actively working on the request, 
including having several discussions with the 
requester to explore options to provide access that 
would not compromise patient privacy, the requester 
complained to us about the continuing delays. 


Resolving the complaint 


Health Canada’s challenge was to find a way to assess 
an enormous number of records without having 
to look at each one and to release as much infor- 
mation as possible while ensuring that none of it 
would identify individual patients. 


— 


With the assistance of an expert in statistical 
disclosure control methodology, officials developed 
computer programs that would protect person- 
identifiable information by making it anonymous, 
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suppressing it or rolling up multiple pieces of 
information into one. Among this information were 
the injured person’s medical record number, date 
of birth, sex, postal code and an abbreviation of his 
or her name. 


could be released while still protecting patient pri- 
vacy. They also explained to the requester that it 
was more manageable for them to manipulate and 
produce one calendar year’s worth of data at a time, 
rather than preparing the entire release at once, 
because of the extensive computer programming 
involved. Over the course of the subsequent year, 
Health Canada released several years’ worth of data. 


This year, three of the investigations we summarize below highlight the 
importance of the duty of institutions to help requesters in any way they 
can with their access requests. 


Health Canada officials eventually disclosed a sample 
of the records for one calendar year and asked the 
requester for his comments before preparing data 
for the other years. The officials expected to be able 
release one year at a time, with each year’s release 
taking approximately six weeks to produce. 


The requester was not satisfied with the sample, 
stating that too much information had been 
withheld or collapsed. He also questioned Health 
Canada’s proposal to release one year’s worth of 
data at a time. 


At this point, we had several discussions with 
Health Canada about how to meet the requester’s 
requirements. Officials examined the information 
again and modified the computer programs in 
order to maximize the amount of information that 


Our role in this case was one of mediator. We bro- 
kered a workable solution that addressed and 
accommodated the respective needs and interests 
of both the requester and Health Canada. We also 
monitored the progress Health Canada was making 
on the request to ensure it was being advanced in 
as timely a way as possible under challenging 


circumstances. 


Lessons learned 


This request took a long time to process because of 
a number of challenges Health Canada faced such 
as the size, amount and sensitivity of the information 
in the database, and the complexity of preparing the 
information for release in a way that would respond 
to the request but not compromise patient privacy. 
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This case serves as an excellent example of a federal 
institution providing every assistance to a requester 
before there was any legal requirement to do so. 
This is a hallmark of the duty to assist that is now 
entrenched in the Access to Information Act. Health 
Canada expended considerable time, effort and 
financial resources to find a solution that would 
respect the requester’s right of access under the Act 
while meeting its own obligations under the 
Privacy Act. And, while the requester accepted the 
solution with reservations, he was satisfied that 
there had been genuine co-operation from all 
involved, and an attempt to balance competing 


privacy and access interests in a creative way. 


You take it ... No, you take it! 


This case highlights how important it is that institutions 
clearly understand their obligations under the Access to 
Information Act and that they do everything they can to 
help individuals with their access requests. 


Background 


An individual made four access requests to 
Industry Canada for information about financial 
contributions made to named individuals through 
Aboriginal Business Canada. At the time of the 
requests, this program was being transferred from 
Industry Canada to Indian and Northern Affairs 
Canada (INAC). A memorandum of understanding 
outlining the details of the transfer specifically 
stated that Industry Canada was to redirect access 
requests to INAC until the program files were 
transferred to INAC after which point INAC would 
handle all requests. 


While the transfer was ongoing, Industry Canada 
attempted to redirect the four requests to INAC, 
since it could no longer legally process them. INAC 
refused to accept the requests, saying that it did 
not as yet have control of the program records. 
Industry Canada officials explained this to the 
requester and suggested that he submit his 
requests directly to INAC. The requester did so and 
then complained to us. 


Resolving the complaint 


We were not instrumental in resolving the complaint; 
nevertheless we found that both institutions failed 
the requester, leaving him caught in the middle 
and fending for himself, because officials could 
not agree on their respective obligations. Although 
INAC did process the requester’s second set 
of requests, and did disclose the records he was 
looking for, both institutions did him a disservice 
by not resolving their differences when he first 
made his requests. This left the requester with no 
choice but to start over. 


Lessons learned 


The duty to assist that is now such an important 
part of the Access to Information Act requires institu- 
tions to make every reasonable effort, particularly 
in unusual situations, such as when a program gets 
transferred from one institution to another, to help 
requesters gain access to the information they seek. 


Balancing the risks and benefits 


How does a government institution balance the public’s 
right to information with the need to protect safety and 
security in a time of war? Investigations of complaints 
related to Canada’s military mission in Afghanistan shed 
light on this important question and the need of institu- 
tions to communicate clearly with requesters. 


Background 


We received more than 100 complaints in 2007-2008 
from the media, members of Parliament, academics 
and the public related to access requests for infor- 
mation about various aspects of the Afghanistan 
mission, such as operations, related events and 
activities, treatment of detainees, and policies. 


A few of these requests garnered considerable media 
and public attention and complaints to our office. 
In April 2007, for example, the print media reported 
allegations of concealment, heavy censuring and 
political interference at the Department of Foreign 
Affairs and International Trade (DFAIT). This was 
because DFAIT had not revealed certain informa- 
tion about human rights abuses of Afghan 
detainees in response to access requests for an 
internal report, Afghanistan 2006, Good Governance, 
Democratic Development and Human Rights. 


We also investigated complaints against the 
Department of National Defence that it had 
refused to disclose information about Afghan 
detainees, including lists, photographs, and medical 
conditions and other personal information. 


Resolving the complaint 


The allegations against DFAIT piqued the interest 
of the House of Commons Standing Committee 
on Access to Information, Privacy and Ethics, 
which decided to study the governance report to 
determine whether DFAIT had violated the Access 
to Information Act in any way. The Information 
Commissioner appeared before the Committee on 
May 31, 2007, but could say very little about 
our investigations since we must carry them out 


in private. 


In the end, we reported to the complainants and 
informed the Committee that we found no evidence 
that government officials had concealed the existence 
of the report or other related documents, nor any 
evidence of political interference to suppress the 
information. However, we did find administrative 
delays in the processing of the requests and confusion 
about the existence of the report. DFAIT could 
have avoided this confusion, and the public 
brouhaha that ensued, if it had communicated 
more effectively with the requesters at the time 
their requests were processed. 


DFAIT eventually disclosed much more information 
in the governance report to the requesters as a 
result of our intervention, although not all of it. 
We supported DFAIT’s position to continue to 
withhold some details, mainly to avoid harming 


international relations. 


During the course of the investigations into the 
complaints against the Department of National 
Defence, that department agreed to release as 
much information as possible while continuing to 
protect personal information. We supported its 
position to continue to withhold other information 
that would put the defence of Canada or Canada’s 
allies at risk if disclosed. 
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Lessons learned 


The matter of the DFAIT report carries an important 
lesson for all institutions on the importance of 
communicating with, and serving requesters, 
particularly in the context of the duty to assist that 
is now entrenched in the Access to Information Act. In 
fact, the report of the House of Commons 
Standing Committee on Access to Information, 
Privacy and Ethics, issued in early April 2008, 
recommended that the government develop 
guidelines on how to implement the duty to assist 
(hetp://cmte.parl.gc.ca/cmte/CommitteePublication. 
aspx? COM=13184&Sourceld=233921&Switch 
Language=1). 


The attention around the Department of National 
Defence case brought to light a special group known 
as the Tiger Team that the Department had put in 
place to vet all access requests relating to the 
Afghanistan mission. Concerns were raised that this 
additional layer of review was causing delays in 
responding in a timely fashion to requesters, that the 
team was in fact deciding whether to release or with- 
hold information rather than the access to infor- 
mation and privacy coordinator doing so, and that no 
information about the mission was being disclosed. 


We do not know yet whether the Tiger Team is 
contributing to delays. However, we will have an 
opportunity to explore this during our report card 
process in 2008-2009. Meanwhile, requesters who 
are not satisfied with any institution’s response to 
their access requests always have recourse to our 
office, and we will investigate their complaints 


objectively and thoroughly. 


It is perhaps useful to remember that decision 
makers will naturally hesitate to release information 
that they believe could harm international relations, 
national defence or individual safety. However, it 
should also be remembered that federal institutions 
may only exempt information that would other- 
wise be releasable if they can show that it would 
cause harm if it were released. Another argument 
in favour of releasing information is that citizens 
will be better informed, which might lead to 
greater public understanding of initiatives such as 
the Afghanistan mission. 


To delete or not to delete... 


Are government institutions implementing policies on 
how employees are to maintain and manage information 


as they use new wireless communication technology? 


Background 


A requester asked for all the PIN-to-PIN BlackBerry 
messages of the Clerk of the Privy Council and 
the Deputy Minister of Human Resources and 
Social Development Canada between March 1 and 
August 31, 2005. PIN-to-PIN messages allow one 
BlackBerry user to communicate with another using 
a personal identification number (PIN) and without 


the communication being recorded elsewhere. 


After the Privy Council Office and Human 
Resources and Social Development Canada told 
the requester that no relevant documents existed, 
he complained to our office that the institutions 
had failed to keep government records. He was 


particularly concerned because he had made the 
requests just three weeks after the time period in 
question, which might indicate that the institu- 
tions lacked a proper record-keeping policy on 
BlackBerry messages. 


Resolving the complaint 


In the course of our investigation, we learned that 
the Privy Council Office and Human Resources and 
Social Development Canada had, in fact, drafted 
such policies. The policies identify PIN-to-PIN 
messages as records that either are transitory and, 
therefore, may be destroyed or that are of enduring 
value and must be retained in an institutional email 
account. The policies also state that any messages 
that exist on a BlackBerry at the time an access to 
information or privacy request is received are 
considered official records that must not be deleted 
and must be processed in response to the request. 


We found no evidence that, in not retaining the 
BlackBerry messages of these two officials, these 
two institutions had failed to comply with their 
respective record-keeping policies. Once the messages 
were cleared from the devices, they were no longer 
retrievable on the devices. By the time the access 
requests were received, there were no such messages 
for the relevant period. These facts led us to conclude 
that the complaints could not be substantiated. 


Lessons learned 


This case shows how important it is for institutions 
to keep on top of the proliferation of communica- 
tions technology and to ensure that employees 
understand that communications with devices 
such as BlackBerrys produce records, just like docu- 
ments, e-mails and voice mails, and that employees 
have a responsibility to manage them properly. 


The Secretary of the Treasury Board reminded 
federal institutions in November 2005 of some of 
the principles of good information management, 
security and access to information and privacy 
responsibilities when employees use BlackBerrys. 
However, there is no uniform federal policy on 
PIN-to PIN communication and institutions have 
been advised to each craft their own policy. 


Through our investigation, it became apparent to 
us that the goals of consistency and simplicity 
favour a single government policy. While we can 
assess these policies in the course of investigating a 
complaint, the Office also has a broader role to 
play in encouraging federal institutions to imple- 
ment and enforce effective policies for the proper 
management of their information holdings, in 
collaboration with the Treasury Board Secretariat 
and Library and Archives Canada. 
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Tuning into a new frequency 


An institution that recently became subject to the Act was 
immediately inundated with access requests and could not 
handle the volume. The Office worked alongside the tnsti- 
tution in taking a flexible approach to resolving the 
complaints and a realistic timeline for doing so. 


Background 


The Canadian Broadcasting Corporation (CBC) is 
one of several federal institutions that became 
subject to the Access to Information Act on 
September 1, 2007. Within three months, the CBC 
had received hundreds of access requests and 
found it impossible to meet the 30-day response 
deadline under the Act. 


In a December 28, 2007, news release, the CBC 
announced that it was “beefing up its Access 
to Information Office to respond to a greater- 
than-anticipated volume of requests” and address 
the delays. It promised to put in place processes 
and resources to respond to the flow of requests as 
quickly as possible, including getting expert advice 
on how best to reorganize its resources, and actively 
filling additional positions to help it administer 
the backlog and get on a better footing in the 


subsequent months 


While the CBC was wading through the large 
volume of requests, our office was flooded with 
complaints—536 of them in six months, mostly 
from one source. Although some of the complaints 
concerned time extensions, fees, missing records 
and the use of exemptions or exclusions, the 
majority of them were about delays. 


Resolving the complaint 


We concluded that the bulk of the complainant’s 
383 delay complaints were valid, and the CBC 
resolved them to our satisfaction. A small number 
were either discontinued or found to be not 
substantiated. 


CBC officials co-operated with us fully as we 
worked with them to establish target dates to 
respond to the requests. We worked with the com- 
plainant to prioritize some of them and reported 
weekly on the CBC’s progress. By March 31, 2008, 
the CBC had responded to approximately 120 of 
the requests the complainant had brought to our 
attention. The CBC and our office agreed on a one- 
year target date to respond to all of the remaining 
ones. We reported to the complainant that we were 
satisfied that the CBC made a reasonable commit- 
ment and that the complainant would receive a 
response as each request was processed. We also 
informed the complainant that we would monitor 
the CBC’s progress, and confirmed the com- 
plainant’s right to complain to our office about 
any of the responses. 


Lessons learned 


These complaints gave us an opportunity to take a 
different and more flexible approach to resolving 
delay complaints than we have in the past. We 
considered the CBC’s circumstances: it had just 
become subject to the Act when it was inundated 
with hundreds of requests over a very short time 
period, and it did not have adequate resources to 
process them in a timely way. By negotiating a target 
date to respond to all the requests, the CBC could 
focus on the task of completing them, and we 
could close the complaint files but still monitor 
the CBC’s progress to ensure that the complainant 
continues to receive responses. 
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A fundamental principle of the Access to Information 


Act is that decisions on disclosure of government 
information should be reviewed independently of 
government. Review by our office and the Federal 
Court of Canada are the two stages of independent 


review the law provides. 


When the Information Commissioner concludes 
that a complaint against a federal institution is 
substantiated and makes a formal recommenda- 
tion that the institution does not follow, the 
Commissioner’s policy is to bring the matter 
before the Federal Court and seek to obtain an 
order to compel the institution to disclose the 
records in question. 


Summaries of several key court cases that were 
decided in 2007-2008 are outlined below. For com- 
plete details, go to our website. Appendix 2 lists 
cases that were ongoing as of March 31, 2008. 


Census records for Aboriginal land 
claim research 


Canada (Minister of Industry) v. Canada (Information 
Commissioner) 2007 FCA 212 (A-107-06), June 1, 2007 
(Chief Justice Richard and Justices Décary and Evans) 


Summary 


Algonquin bands requested census records to help 
document their land claims. The Minister of Industry, 
through his delegate, the Chief Statistician, refused 
to disclose the records. The Federal Court ordered 
disclosure for the specific and limited purpose for 
which the records were requested. The Minister of 
Industry appealed that decision. 


A 


Background 


The access to information request was made to 
Statistics Canada by a tribal council representing 
three Algonquin bands, as part of their research to 
document their land claim, for which the Crown 
required proof of continuity of the bands’ mem- 
bership and of their use and occupation of the lands. 


The request was refused and the refusal was inves- 
tigated by the Commissioner, who recommended 
that records be disclosed under section 17(2)(d) of 
the Statistics Act, by virtue of section 8(2)(k) of the 
Privacy Act. 


The Federal Court ordered the disclosure of the 
records with an undertaking that the requester keep 
confidential the personal information of non- 
Aboriginal persons. 


The Federal Court of Appeal judgment confirmed 
the Federal Court order. 


Issues 


The issue in this case was whether the laws at play 
permitted disclosure of personal information. 


Reasons 
Majority opinion 


First, it was held that, because the Access to 
Information Act referred to section 17 of the 
Statistics Act in its entirety, the Chief Statistician 
was required to determine whether disclosure 
could take place under that provision. 


Section 17(2) of the Statistics Act provides a list of 
exceptions to a general prohibition against disclosure 
of information, including an authorization to dis- 
close information “available to the public under 
any statutory or other law.” 


In this case, the provision brought into play was 
section 8(2)(k) of the Privacy Act, which, subject to any 
other Act of Parliament, permits disclosure of per- 
sonal information to any Aboriginal government 
or association of Aboriginal people for the purpose 
of researching or validating the claims, disputes or 
grievances of any of the Aboriginal peoples of Canada. 


The phrase available to the public in section 17(2)(d) 
of the Statistics Act was to be interpreted to mean 
a segment of the population, such as Aboriginal 
groups, as opposed to the entire population. Neither 
provision required that the information be “already” 
in the public domain. 


Therefore, the requirements of section 8(2)(k) of 
the Privacy Act had been met. Once the conditions 
necessary for the release of personal information 
had been fulfilled, the head of the institution had 
an obligation to disclose the census records. Further, 
the Federal Court order established parameters so 
that it would not allow census records to be examined 
for any purpose or by anybody. 


Dissenting opinion 


It was held that section 24 of the Access to 
Information Act prohibits disclosure of records 
governed by the statutory provisions listed in 
Schedule Il. This meant that individuals seeking 


disclosure of census information could only do so 
outside the Act, by requesting that the Chief 
Statistician proceed in accordance with subsection 
17(2) of the Statistics Act. 


However, even if the request was through the 
“wrong door,” the judge explained that it would be 
unfair and would waste time and resources to allow 
the appeal on those grounds. He opted instead to 
determine whether the refusal was authorized 
under section 17 of the Statistics Act. 


He determined that information was available to 
the public “when anyone may readily access or obtain 
it by virtue of being a member of the Canadian 
population.” In order to access information under 
section 8(2)(k) of the Privacy Act, a person must 
establish a connection with particular groups within 
the Canadian population: being a member of the 
community at large is not enough. 


Future action 


The decision was not appealed to the Supreme 
Court of Canada. The Federal Court order stands 
and the recommendation of the Information 
Commissioner was upheld. Statistics Canada is now 
under judicial compulsion, subject to contempt of 
Court proceedings, to disclose the requested infor- 
mation. The Office is keeping a watching brief. 
Without our involvement, these bands would 
not have had access to information to document 
their claim. 
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Confidentiality orders on counsel 
are justified 


Canada (Attorney General) v. Canada (Information 
Commissioner) 2007 FC 1024 (T-531-06), October 5S, 
2007 (Justice de Montigny) 


Summary 


The Attorney General challenged the Information 
Commissioner’s authority, when carrying out an 
investigation under the Access to Information Act, to 
order confidentiality orders against government 
witnesses compelled to give evidence and the 
Department of Justice (DOJ) counsel who accom- 
panied the individual witnesses while they gave 
their evidence in private. 


Background 


While investigating a complaint under the Act, certain 
government officials were compelled to give evidence 
in private and under oath before the Deputy 
Information Commissioner. These officials were 
accompanied by counsel from DOJ, who were per- 
mitted to attend to represent each of the witnesses 
as individuals. 


The evidence was to be given in private. However, 
because a number of witnesses were being called, 
the Deputy Commissioner determined, on behalf 
of the Commissioner, that it was necessary to issue 
confidentiality orders to prevent each witness from 
disclosing his or her evidence to others (including 
other witnesses) until such time as all witnesses had 
given their evidence. Meanwhile, because each 
witness was represented by counsel from DOJ, and 
these counsel represented other witnesses as well as 
the witnesses’ employer (i.e., the Crown), the Deputy 
Commissioner also ordered counsel not to disclose 
a witness’s evidence to anyone else unless specifically 
instructed to do so by the witness. 


After all witnesses had given their evidence, the 
Deputy Commissioner withdrew the confidentiality 
orders imposed on the individual witnesses but 
refused to lift the confidentiality orders issued to the 
witnesses’ counsel. The Deputy Commissioner’s 
rationale was that, because DOJ lawyers have a dual 
mandate (i.e., acting as a legal representative for each 
of the individual witnesses, while at the same time 
representing the witnesses’ employer), the orders were 
necessary to ensure that it remained up to the indi- 
vidual witnesses whether the evidence they gave in 
private would be shared with their employer. 


The Attorney General brought the Information 
Commissioner to the Federal Court, arguing that 
he had acted beyond his jurisdiction when issuing 
the confidentiality orders to the individual witnesses 
and their counsel. 


Issues 


The issue at the centre of this case was whether the 
Information Commissioner had the authority under 
the Access to Information Act to impose confidentiality 
orders on both witnesses giving evidence in relation 
to an investigation by the Commissioner and the 


witnesses’ legal counsel. 


Reasons 


Because the confidentiality orders imposed on 
witnesses were lifted after all witnesses had finished 
giving their evidence, the Court refused to consider 
whether by issuing these orders the Deputy 
Commissioner had exceeded his authority under the 
Act. The matter was not considered because there was 


no longer any live issue for debate. 


Instead, the Court focused on whether the Deputy 
Commissioner had exceeded his authority when 
issuing orders to the counsel. More specifically, the 
Court considered whether orders imposed on counsel 
improperly interfere with the solicitor-client rela- 
tionship between DOJ counsel and their multiple 
clients and/or whether the orders amount to an 
unjustifiable infringement of the freedom of 
expression guaranteed by section 2(b) of the 
Canadian Charter of Rights and Freedoms. The Court 
noted that it was “revealing and even disturbing” 
that none of the individual witnesses had joined 
the Attorney General in its challenge of the 
Commissioner’s authority to issue the confiden- 
tiality orders to the witnesses’ counsel. 


The Court noted that the orders are consistent with 
the Act’s objectives, which include the principle 
that the Commissionet’s investigations be conducted 
independently of the government. The Court held 
that although the orders interfere with the solicitor- 
client relationship they do so no more than is 
necessary, since employees testifying before the 
Commissioner must have the last word as to who 
will have access to what they said. Further, the Court 
held that while the orders do infringe on DOJ 
counsel’s freedom of expression, in context that 
infringement is justified. 


Thus, the confidentiality orders imposed on counsel 
do not improperly interfere with solicitor-client 
privilege and do not unreasonably breach DOJ 
lawyers’ Charter rights. 


Future action 


The Attorney General has appealed the Federal 
Court’s decision. 


Patient souls rewarded with 
release of the Analysis section 
of a Memorandum to Cabinet 


Canada (Minister of Environment) v. Canada 
(Information Commissioner) 2007 FCA 404 (A-502-06), 
December 14, 2007 (Chief Justice Richard and 
Justices Nadon and Pelletier) 


Summary 


In a second round of court battles, the Information 
Commissioner argued in favour of disclosing the 
remaining portions of the Analysis section of a 
Memorandum to Cabinet related to a law that had 
been tabled in 1995. The Federal Court had 
ordered the disclosure of parts of the record that 
the Minister had sought to exempt but upheld 
some of the Minister’s claimed exemptions. 
Agreeing with the Information Commissioner’s 
position, the Federal Court of Appeal ordered the 
disclosure of the remaining portions of the record. 


Background 


When Ethyl Canada Inc. originally requested Cabinet 
discussion papers on the Manganese-based Fuel 
Additives Act in 1997, it was told by the Minister of 
Environment that these records were Cabinet confi- 
dences excluded from the Access to Information Act. 
The Information Commissioner investigated and 
took the position that the Analysis section of the 
Memorandum to Cabinet was a discussion paper 
and, as such, was not excluded from the Act and 
should be disclosed. The Minister disagreed. 


45 
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Litigation ensued. The Courts agreed with the 
Information Commissioner’s position that the docu- 
ment was a discussion paper to which the Act 
applied, regardless of its title, but decided that the 
Minister should be given the opportunity to review 
the document to verify whether any of the Act’s 
exemptions applied. 


The Minister did apply exemptions to certain portions 
of the record. The bulk of the record was released to 
the requester but the Information Commissioner, 
for the most part, did not accept that the exemp- 
tions invoked by the Minister applied. 


A second round of court battles took place. The legal 
question was the applicability of the section 
21 exemptions, which permit federal institutions 
to refuse to disclose certain information about the 
operations of government, including advice or recom- 
mendations developed by or for a federal institution 
or minister. 


The Federal Court ordered disclosure of further 
portions of the record, but upheld the exemptions 
claimed by the Minister for other parts of the 
record. Both the Minister and the Information 
Commissioner were dissatisfied with this outcome. 
On appeal, three judges heard the case and all agreed 
that all of the Analysis section of the Memorandum 
to Cabinet should be released to the requester. 


Issues 


The Minister argued that the Federal Court had 
misapplied certain components of the section 
21 exemptions and that the Minister’s decision to 
apply those exemptions should be restored. 
The Information Commissioner agreed with the 
Federal Court’s order to disclose the portions of 
the record it did but argued that the whole record 
should be disclosed because the Minister did not 
retain any power under section 21 to properly 
refuse to disclose the Cabinet discussion paper. 


Reasons 


Two of the three appeal judges decided to exercise 
their discretion under the Act to order disclosure 
of the whole record, rather than return it to the 
Minister to make a further decision on disclosure 
in accordance with the Court’s reasons. These 
judges were “convinced that the integrity of the 
Government’s decision-making process would not 
be compromised by the release of these sentences 
and words.” 


The third appeal judge agreed with the others that 
the entire record should be disclosed to the 
requester, but for different reasons. This judge agreed 
with the Information Commissioner’s submissions 
on the fundamental incompatibility of the section 
21 exemptions with Cabinet discussion papers, 
including the Analysis section of the 
Memorandum to Cabinet at issue. He saw the 
section 69 exclusion and the section 21 exemptions 
as being two mutually exclusive grounds. In this 
case, the Minister chose to rely on the exclusion set 
out in section 69 of the Act. The Minister could 
not, as a backup position, claim the benefit of the 
exemption for operations of government. 


As stated by the Chief Justice, “Perhaps Homer had 
in mind this prolonged proceeding for the disclosure 
of information dating back over 12 years when he 
penned this famous line in The Iliad, ‘The fates have 
given mankind a patient soul.” 


Future action 


The decision was not appealed to the Supreme 
Court of Canada. 


Government contractors may not raise 
the personal information exemption 


SNC Lawalin Inc. v. Canada (Minister for International 
Cooperation) 2007 FCA 397 (A-309-03), December 12, 
2007 (Justices Desjardins, Sharlow and Trudel) 


Summary 


SNC Lavalin (SNC) appealed a decision by the 
Federal Court that upheld the Canadian 
International Development Agency’s (CIDA) decision 
to disclose portions of records requested under the 
Access to Information Act. 


Background 


; | CIDA decided to disclose portions of records that 


had been requested under the Act relating to an 
audit of a project involving SNC and CIDA. SNC 
challenged CIDA’s decision to release portions of 
the requested records, on the grounds that the 
information consisted of “personal information” 
and/or “confidential third party information” 
relating to SNC, and therefore could not be disclosed. 
The Federal Court dismissed SNC’s challenge on 
the grounds that, first, as a corporate third party, 
SNC was not entitled to argue that the informa- 
tion contained “personal information,” but rather, 
could only resist disclosure if the information was 
“confidential third party information” relating to 
SNC, and that, second, SNC had failed to make its 
case that the information was “confidential third 
party information” in this instance. 


SNC appealed the Federal Court’s decision. The 
Information Commissioner intervened in the 
proceedings before the Federal Court of Appeal. 


Issues 


Should portions of the record not be disclosed on 
the grounds that they are “personal information”? 
Should portions of the record not be disclosed on 
the grounds that they are “confidential third party 
information”? 


Reasons 


The Federal Court of Appeal determined that 
although, as a result of the Supreme Court of 
Canada’s decision in H.J. Heinz Co. of Canada Ltd. v. 
Canada (Attorney General), [2006] 1 S.C.R. 441, 
corporate “third parties” are entitled to challenge 
institutions’ decision to disclose requested records 
on the grounds that they contain “personal infor- 
mation,” SNC had failed, in this instance, to establish 
that the information could be withheld on this 
basis. Specifically, the Court concluded that the 
information at issue was “about an individual who 
is or was performing services under contract for a 
government institution that relates to the services 
performed” so that it fit within an exception to the 
definition of personal information. Consequently, 
the information could not be withheld under 
section 19(1) of the Act. 


The Federal Court of Appeal agreed with the 
Federal Court that SNC had failed to establish that 
the information at issue was confidential “third 
party information” exempted under either section 
20(1)(b) or (c) of the Act. As a result, the Federal 
Court of Appeal upheld the Federal Court’s judgment 
and CIDA’s decision to disclose the requested 
records stands. 


Future action 


The decision was not appealed to the Supreme 
Court of Canada. 
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Severance requirement for records 
containing legal advice 


Blank v. Canada (Minister of Justice) 2007 FCA 87 
(A-563-05), March 1, 2007 (Justices Létourneau, 
Evans and Pelletier) 


The decision was applied in two subsequent 
appeals involving the same parties and similar 
issues (Blank v. Canada (Minister of Justice), 
A-292-06, 2007 FCA 147, April 12, 2007, and Blank v. 
Canada (Minister of Environment), A-515-06, 2007 
FCA 289, September 17, 2007). 


Summary 


This was an appeal by the Minister of Justice of a 
Federal Court decision ordering disclosure of por- 
tions of records that were protected by legal advice 
privilege. Mr. Blank, the requester, asked the Court 
of Appeal to order further disclosure of the records. 


Background 


This was one of many cases brought by Mr. Blank 
in his ongoing efforts to obtain all records relating to 
the Crown’s unsuccessful criminal prosecution of 
him and his company for pollution and reporting 
offences. Many of the access requests, including 
the one at play in this appeal, were made to 
advance a lawsuit Mr. Blank has brought against the 
Crown regarding its attempts to prosecute him. 


In this appeal, three relevant documents remained 
in dispute. The Federal Court of Appeal decided 
that the Federal Court had been wrong to order the 
disclosure of certain portions of the documents. 
However, it ordered that two documents be disclosed 
to Mr. Blank because the privilege attached to them 
had been waived. 


Issues 


Section 25 of the Access to Information Act requires 
disclosure of portions of records to which no 
exemptions apply. The Federal Court of Appeal 
was asked to determine whether the Federal Court 
had properly applied that requirement to certain 
records to which the legal advice exemption 


applied. 


Reasons 


The Court of Appeal’s general determination was 
that “[s]ection 25 of the Act does not require the 
severance from a record of material which forms 
part of a privileged solicitor-client communica- 
tion.” The proper test for applying the severance 
requirement to a record containing legal advice was 
therefore to ask “whether the information is part 
of the privileged communication. If it is, then 
section 25 does not require that it be severed from 


the balance of the privileged communication.” 


Applying this principle to the records at issue, the 
Court of Appeal found that the Federal Court had 
misapplied the severance requirement and that it 
had ordered too much disclosure of information 
from solicitor-client privileged records. 


However, Mr. Blank was able to demonstrate that 
two documents for which the exemption was 
claimed had previously been shown to him. The 
Court of Appeal stated that the privilege for those 
documents had therefore been waived and ordered 
their disclosure. 


Future action 


The decision was not appealed to the Supreme 
Court of Canada. 


Changes to the 
Access to Information Act 


SO 
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Changes to the 


Access to Information Act 


The Federal Accountability Act 


The Federal Accountability Act introduced substantive 
changes to the Access to Information Act, many of 
which came into force in 2007-2008. One important 
amendment modified the definition of government 
institution. As a result, about 70 institutions are 
now covered by the Act, including officers of 
Parliament and Crown corporations and their 
wholly owned subsidiaries. Specific exemptions 
and exclusions were also added for the institutions 
that became subject to the Act. 


Another important amendment introduced as part 
of the Federal Accountability Act, and which came into 
force on September 1, 2007, adds a duty to assist 
requesters to the obligations of federal institutions 
under the law. This duty has several aspects: 


to make all reasonable efforts to assist 
a requester with an access request; 


* to respond to the request accurately 
and completely; 


* to provide timely access to the record in the 
format requested; and 


* to do all of this regardless of the identity 
of the requester. 


Duty to assist requires federal institutions to meet 
high standards in their dealings with requesters. 
With regard to access to information and the role 
of the Information Commissioner and our office, 
the duty to assist means two things: 


* Itimplies a commitment to a culture of service 
and underscores the importance of access to 
information as a service. 


* It changes duty to assist from a moral obligation 
to a statutory one—in fact, a statutory principle 
under which to interpret the Act. 


The Commissioner and the Office have already taken 
this new approach to heart. Most of the cases this 
annual report presents reflect the importance of 
improving communications and service to 
requesters. The Commissioner has been very active 
in meeting heads of institutions to promote the duty 
to assist. We prepared a comparative study that 
looks at whether various provinces and territories 
and other countries have a duty to assist principle 
in their legislation and, if so, how they implement 
it. The study will be available on our website. 


Lastly, section 8.1 of the Access to Information 
Regulations was added as a result of the new statutory 
duty to assist. This section allows an institution to 
decline to release a record in a requested format 
when it does not already exist in that format and 
lists factors institutions must take into account 
before converting records into the format requested, 
should they choose to do so. 


Other changes 


Other statutes brought about changes to the Access 
to Information Act. One noteworthy change was made 
to the definition of aboriginal government in sec- 
tion 13 to include the Tsawwassen Government (First 
Nations Jurisdiction over Education in British Columbia 
Act, S.C. 2006, c. 10). 


Further, a new exemption was included in section 20 
for information supplied in confidence by a third 
party for the preparation, maintenance, testing or 
implementation of emergency management plans 
that concern the vulnerability of infrastructure 
(Emergency Management Act, S.C. 2007, c. 15). 


Appendix 3 contains a list of other changes made 
to the Schedules and Designation Order of the 
Access to Information Act this year. 


Proposed changes to the Act 


The Commissioner monitors Parliament’s activi- 
ties and advises the government and Parliament on 
proposals for reform of the Access to Information Act 
and on the implications of draft legislation on the 
right of access to information. 


During 2007-2008, Parliament had two sessions. 
The first ended by prorogation on September 14, 
2007; the second started on October 16, 2007. 
There were a number of Bills in existence at the 
time of prorogation, including Private Members’ 
Bills, that proposed amendments to the Access to 
Information Act, but they all died on the Order 
Paper. Some Bills were reintroduced during the 
Second Session. For a list of Bills, see Appendix 3. 
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We will be taking on a number of initiatives in 
2008-2009, as well as an extensive program of 
work to continue the fundamental improvements 
the Office made in 2007-2008 and ensure we are 
always serving Canadians to the best of our ability. 


Intake and early resolution unit 


At the beginning of 2008-2009, our new intake 
and early resolution unit will begin work ona pilot 
basis. During the year, we will assess the success of 
this approach, examine lessons learned and adjust 
as necessary before rolling out the unit permanently. 


We will put our service standards aside until such 
time as we can assess what impact the new unit has 
had on the timeliness of responses and our overall 
performance and productivity. 


New approach to closing files 


As a result of our successful work in responding to 
several hundred complaints launched in a very 
short time against the Canadian Broadcasting 
Corporation (see Chapter 4), we will no longer 
keep investigations open until such time as institu- 
tions provide final responses to requesters. When 
a reasonable target date can be established in a 
particular set of circumstances, we will consider 
the complaint resolved, monitor its progress and 
follow up where necessary. Should the institution 
not meet its target date, we may initiate our own 
complaint or the requester may do so on the basis 
that he or she has become aware of new grounds 
on which to complain. 


important cases 
Canadian Newspaper Association 


At year-end, we were in the final stages of completing 
our investigation into a complaint filed by the 
Canadian Newspaper Association against all federal 
institutions asking us to investigate the existence 
of special rules for processing access to information 
requests from the media. We will issue our findings 
in early 2008-2009, which we will also include in 
our special report to Parliament in October 2008. 


Criminal Lawyers’ Association 


In 2008-2009, we will be watching with interest, 
and will consider seeking leave to intervene in a 
case before the Supreme Court of Canada involving 
the constitutionality of a section of Ontario’s 
freedom of information legislation (Ministry of 
Public Safety and Security et al. v. Criminal Lawyers’ 
Association, S-32172). 


In a criminal trial for a 1983 murder, an Ontario 


court stayed the proceedings against two accused _ 


on Charter grounds, finding that the rights of the 
accused had been violated as a result of “abusive 
conduct by state officials” involving deliberate 
non-recording of evidence and non-disclosure of 
information. Following this decision, the Ontario 
Provincial Police (OPP) was asked to investigate 
the conduct of the police force involved and the 
prosecution. It reported that there was no evidence 
of attempts to obstruct justice but it did not release 
its report. 


The Criminal Lawyers’ Association submitted a 
request under Ontario’s freedom of information 
legislation to the Ministry of Public Safety and 
Security seeking records concerning the OPP review. 


NAY ta 


LORE On ON ee ea ‘- in os g @ Cees 
SS APU ene) Se CBT od RR on a SEP NCE TERN STRANGE ON, BOL ENS SER UNREST SO 


Suzanne Legault, Assistant Commissioner, 
Robert Marleau, Information Commissioner 
and Andrea Neill, Assistant Commissioner 


The Ministry refused to disclose documents, includ- Two judges of the Ontario Court of Appeal found 
ing the police report, on the basis of three exemp- that “s. 23 of the Act infringes s. 2(b) of the Charter 
tions under the Act. by failing to extend the public interest override to 


: ; : the law enforcement and solicitor-client privilege 
The issue in the case is whether the public interest : Lt cakes P 6 
; ; ; exemptions ... and that this infringement cannot 
override (section 23), which applies only to some “hie " . aks 
; be justified under s. 1 of the Charter.” A third judge 
exemptions, complies with the guarantee of free- igs ; tal 
fe oe dissented, finding no Charter violation. The Ministry 
dom of expression 1n the Canadian Charter of Rights it : 

z was granted leave to appeal the decision to the 
and Freedoms. 
Supreme Court of Canada. 
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25th anniversary of the Access to 
Information Act 


The Access to Information Act and its companion 
legislation, the Privacy Act, came into force on 
Canada Day 1983. Both these laws have made 
important contributions to the advancement of 
freedom and democracy in Canada. 


With the law on access, Parliament granted 
Canadians greater rights of access to records 
controlled by federal institutions and, by the same 
token, a way to hold decision makers accountable 
for their policies, decisions and actions with regard 


to government information. 


After 25 years, the Access to Information Act continues 
to be sound in terms of its concept, structure and 
balance, but there is work that needs to be done to 
modernize it from legislative and administrative 
perspectives. The Commissioner stands ready to help 
Parliament and the government modernize the 


access to information system. 


Throughout 2008-2009, there will be a number of 
activities to highlight the importance of both laws 
and the work of access to information and privacy 
specialists across government. We will be seeking the 
views of stakeholders and the general public on 
modernizing the access to information system. As a 
first step, we will hold a roundtable in June 2008 
with stakeholders on administrative and legislative 
reform. We will also invite the general public to com- 


ment on a number of discussion papers. 


Right to Know Week 


Around the world, September 28 marks 
International Right to Know Day, dedicated to the 
promotion of freedom of information. The goal is 
to raise citizens’ awareness of their right of access 
to government information. This year, Right to 
Know Week is from September 29 to October 3, 2008. 


In Canada, Right to Know Week is celebrated to 
promote the right to information as a fundamental 
human right and to campaign for citizen participa- 
tion in open, democratic government. This national 
event offers an opportunity for anyone interested 
in promoting freedom of information as a funda- 
mental right to engage in an informed dialogue with 
Canadians of all ages. 


Reviewing funding and operations 


Recent changes brought about by the Federal 
Accountability Act, as well as our growing backlog of 
complaints, have led us to focus on how we serve our 
clients, including our investigations and adminis- 
trative support. In 2008-2009, we will be doing a 
thorough review of our funding, operations, 
staffing levels and, in particular, our information 
technology systems (called an A-base review) to 
determine whether they might adversely affect our 
ability to fulfill our legislative mandate, which might 
put the integrity of our program at risk. This review 
will also help in identifying where we can optimize 
the use of our resources and improve the efficiency 
of our operations. 
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Amendments and proposed 
amendments to the Access to 
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Report of the ad hoc 
Information Commissioner 


The Access to Information Commissioner, through 
good work and integrity, has earned the respect and 
confidence of Canadians. The Ad Hoc Commissioner 
must maintain that high standard. On June 7, 2007 
I was appointed Ad Hoc Information Commissioner. 
In that role, I was to receive and deal with com- 
plaints by members of the public against the 
Information Commissioner for refusal to disclose 
records from that office. My appointment expired 
on March 31, 2008, however, I agreed to stay on 
after the end of my term and until a new Ad Hoc 
Commissioner was ready to take over. 


It is of the fundamental importance that the Ad 
Hoc Commissioner be completely independent of 
the Commissioner of Access to Information and his 
office. It may seem of little concern and, indeed, 
petty but the Ad Hoc Commissioner’s independence 
must always be maintained. He or she will require 
a separate office, mailing address, telephone number 
and secretarial assistance. The Ad Hoc Commissioner 
must select and engage an investigating officer 
that will report only to him. The investigation officer 
or officers must be assured that they have the 
authority to gain access to documents as do the 
investigators employed by the Commissioner. It 
was necessary at the outset of my term to engage 
an investigating officer. She has worked conscien- 


tiously and well in her endeavours. 


During the course of my term seven complaints 
were carefully investigated by the investigating 
officer and her report and conclusions submitted 
to me and duly considered. It is sufficient to 
note that all information which was not subject 
to statutory exemption was made available to 
the complainant. 


In my view, it is necessary to maintain the office of 
the Ad Hoc Commissioner. This is necessary in 
order to ensure that someone independent of the 
Commissioner has considered the complaints 
made against the Commissioner were properly 
considered and appropriately dealt with. This posi- 
tion is a new one. At present, one investigating 
officer appears to be capable of reviewing all the 
complaints. If the number of complaints increase 
it will be necessary to consider engaging another 
investigating officer. 


The Honourable Peter Cory 


Appendix 2. 


Ongoing court cases 


Control of records in 

a minister’s office 

Information Commissioner v. ND 
(Pugliese), T-210-05 


Control of records in the 

Prime Minister’s Office 
Information Commissioner v. Prime 
Minister (Throness), T-1209-05 


— Control of records in 

a minister’s office 
Information Commissioner v. 
Transport Canada (Murray), 
T-1211-05 


Prime Minister’s agendas under 
the control of the RCMP 
Information Commissioner v. RCMP 
(McGregor), T-1210-05 


Information Commissioner’s powers 
to issue confidentiality orders during 
investigations 

Attorney General of Canada v. 
Information Commissioner of Canada, 
A-492-07, A-568-07 


Privacy Commissioner’s investigative 
powers under private sector legislation 
_ Privacy Commissioner of Canada v. 
Blood Tribe (Office of the Information 
Commissioner is an intervenor), 

SCC 31755 


Hearing in May 2008 


Hearing in May 2008 


Hearing in May 2008 


Hearing in May 2008 


Date of hearing to 
be set 


Judgment reserved 
at the February 21, 
2008, hearing 


Interpretation of “under the control of a government 
institution” and interplay between the concepts 
of minister (as head of a federal institution) and 
department (federal institution) 


Interpretation of “under the control of a government 
institution” and interplay between the concepts 
of minister (as head of a federal institution) and 
department (federal institution) 
Exemptions: sections 19 and 21 


Interpretation of “under the control of a government 
institution” and interplay between the concepts 
of minister (as head of a federal institution) and 
department (federal institution) 

Exemptions: sections 17, 19 and 69 


Exemptions: sections 17, 19 and 69 


Appeal of Attorney General of the decision in Attorney 
General of Canada v. Information Commissioner of 
Canada, 2007 FC 1024 Cross-appeal of the Office of 
the Information Commissioner on admissibility of portion 
of evidence 

For more information, see Chapter 5. 


Under the Personal Information Protection and 
Electronic Documents Act the powers of the 
Commissioner to examine and assess documents 
asserted to be protected under the solicitor-client 
privilege during investigations 
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Complainant seeking remedies 
against the Commissioner 
Harvey Ernest Adams v. Attorney 
General of Canada, 1-1621-07 


Complainant seeking remedies 
against the Commissioner 

Clint A. Kimery v. Minister of National 
Revenue, 1-2070-07, 1-2207-07 


Complainant seeking remedies 
against the Commissioner 

Clint A. Kimery v. Minister of National 
Revenue, T-238-08 


Complainant seeking remedies 
against the Commissioner 
Clint A. Kimery v. Information 
Commissioner of Canada, 
T-104-08, T-417-08 


The Information Commissioner 
improperly named as a respondent 
Pinaymootang First Nation v. 

Canada (Minister of Health) and the 
Information Commissioner of Canada, 
T-25-08 


Motion pending before 
the Court 


Applications were 
quashed (by orders on 
January 28, 2008, and 
February 29, 2008) 


Kimery must file 
his evidence 


Kimery must file 
his evidence 


Commissioner to file 
motion to be removed 
as respondent 


Challenge to the Commissioner's investigation 


Challenge of the decision of the head of the 
federal institution 


Challenge to the findings of the Commissioner’s 
investigations and of the Commissioner's conduct 
of the investigation 


Challenge of the decisions of the head of the 
federal institution 


Challenge to the findings of the Commissioner’s 
investigations and of the Commissioner's conduct 
of the investigation 


Challenge to the findings of the Commissioner’s 
investigations and of the Commissioner's conduct 
of the investigation 


Challenge of the decision of the head of the 
federal institution 
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Appendix 3. 
Amendments and proposed amendments 
to the Access to Information Act 


Changes to the Schedules and Designation Order in 2007-2008 


An Act to implement certain co 13 6 2006, a November 10, ce Adds an institution to Schedule | 
provisions of the budget tabled - ~ 2006 a 
in Parliament on May 2, 2006 ee 


Public Servants Disclosure Co S.C. 2005, c. AG : April 15,2007 Creates n new exemptions in sections — 
Protection Act ee : 16.4 and 16.5 a 
- — Adds institutions to Schedule | : 7 


Act to amend the Canada ce oe 2007,c.11 May3,2007 Schedule Il changes section 104. OL 


Pension Plan Act and the : . ye : of the Canada Pension Plan Act 
Old Age Security Act oo Ce . and section 33. OL of the Oe ihe 
of ce Seouily Ack oo | 


An Act to amend the Canada C1 S.C. 2007,c.19 June 22,2007 Schedule Il: changes section 51 of 
Transportation Act and the - — the Canada Transportation Act and — 
Railway Safety Act a ee : section 29 of the Competition Act 


An Act to amend certain Acts C18 . S.C. 2007, c.22 June 22,2007 ——- Schedule Il: changes section 6 of 2 
in relation to DNA identification = : the DNA Identification Act 


An Act to amend the Excise C-40 $C 2007 ¢. 18 — lune22, 2007. Schedule Il: changes section 


Tax Act, the Excise Act 2001 a (section 134 is deemed 295 of the Excise Tax Act Cts 
and others ie : o ~ to have come into force : 


on June 22, 2003) Adds a reference to section 
a ZC OF the Excise Act, 2001 


Order 2007-1148 : - 8 September 27,2007 Adds an institution to Schedule! 

Order 2007-1450 oo September 27,2007 Adds an institution tothe = 
' : = Designation Order 

PC. 2007-1685 and November 2, 2007 Schedule Il: proclaims the Motor 


P.C. 2007-1686 Z Vehicle Fuel Consumption — 
- 2 Standards Act in force 
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Statute or Order 
Sea 


An Act to amend the Proceeds of C-25_ S. C. 2006, C. AG 
Crime (Money Laundering) and 

Terrorist Financing Act and the 

Income Tax Act and to make a 

consequential amendment to 

another Act 


An Act to implement certain C-28 a S.C. 2007, c. 35, 


provisions of the budget tabled 
in Parliament on March 19, 
2007 and to implement certain 
provisions of the economic 
statement tabled in Parliament 
on October 30, 2007 


Proposed changes to the Act 
Substantive changes 


Bill C-7, An Act to amend the Aeronautics Act 


Second Session; was referred to as Bill C-6 in 
the First Session 


Last step: Third Reading Debates, 
November 2, 2007 


More provisions have been added to Schedule II, 
adding grounds for exemptions. The proposed 
sections provide that, in certain circumstances, 
information regarding the safety and security 
of aeronautical activities and information 
collected by flight data recorders would be 
confidential and would not be disclosed, 
except in some circumstances. Further, the Bill 
provides that specific confidentiality provisions 
would apply to investigations carried out by 
the Airworthiness Investigative Authority. 


Some provisions a Schedule Il: changes section ao 
_ December 14, 2007 of the Proceeds of Crime (Money 


Obese on. 
February 10, 2007 


Laundering) and Terrorist 
Financing Act and section 241 
of the /ncome Tax Act 


December 14, 2007 ‘Schedule Il: changes section 241 


of the Income Tax Act and section 
= 201 of ihe Canada Petroleum 
: a nee ue 


Bill C-426, An Act to amend the Canada 
Evidence Act (protection of journalistic sources 


and search warrants) 
First and Second Session 
Last step: Committee meeting, March 6, 2008 


The Bill would enact a statutory protection 
to ensure the confidentiality of journalistic 
sources. The disclosure of information to 
journalists would therefore be privileged unless 
very specific conditions were met. This could 
have serious implications for the manner in 
which some information under the control of 
federal institutions may be transmitted to the 
public and the integrity of the decision- 
making process on disclosure of information 
under the Access to Information Act. 


Bill S-216, An Act to amend the Access to 
Information Act and the Canadian Wheat 
Board Act 


Second Session; was referred to as Bill S-224 
in the First Session 


Last step: Second Reading Debates, 
March 13, 2008 


This Bill intends to amend Schedule I by 
removing the Canadian Wheat Board from 
the coverage of the Act. 


Bill S-223, An Act to amend the Access to 
Information Act 


First Session 


Last step: Second Reading Debates, 
May 15, 2007 


The Bill provides for changes to the exemption 
in section 16.1 (exemption for agents of 
Parliament). It proposes to add the Auditor 
General and the Commissioner of Official 
Languages to the list of agents of Parliament 
whose records may, in some instances, be 
disclosed after completion of an investigation. 
The Bill also provides for a public interest 
override, which means that in every instance, 
except for information that relates to national 
security, the head of a federal institution would 
be required to disclose information if it is in 
the public interest to do so. 


Bill C-470, An Act to amend the Access to 
Information Act (response time) 


Second session 
Last step: First Reading, October 30, 2007 


The Bill provides for a report to be given 

to the requester and the Office of the 
Information Commissioner explaining 
the delay and the projected completion date 
when a request is still outstanding 100 days 
after it was received. With this notice, the 
requester could decide to engage in the com- 
plaint procedure earlier or could decide to 
wait, depending on the explanation and the 
projected completion date. It would allow 
the Office to monitor the frequency with 
which federal institutions are late in 
responding to access requests. 
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